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The two pie charts on our cover this month are made up from 
figures in the 1961 budget. They show a breakdown, in cents, of the 
tax dollar as it comes in to the Treasury and of the tax dollar as it is 
spent. The 65 million workers in our work force are very much inter- 
ested in the income of the corporations they work for and their own 
pay checks, from which about 80 per cent of the tax revenue is col- 
lected. Also, since millions of them work for corporations which have 
defense or space-exploration contracts, these workers derive their 
livelihood from the great portion of the tax dollar which is spent in 
these activities. A side light on these figures is the fact that so large 
a portion of the federal government’s receipts is from income taxes 
that anything which tends to decrease this revenue hurts the federal 
government in the pocketbook. A high level of prosperity must be 
maintained and deceleration of the business cycle minimized. A 
serious depression would cause a loss of billions in revenue. Strikes 
—while they do not cause so great a loss—deplete receipts from both 
individual and corporation income taxes. 
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Economic strikers. The election rights of economic strikers have 
always been a thorn. For many years they were a thorn in the side 
of the union. However, Congress’ recent action has transferred that 
thorn from the side of the union to that of the NLRB. The old rule 
was that economic strikers who had been permanently replaced were 
not eligible to vote in representation elections, and unions sought for 
a long, long time the repeal of Section 9(c)(3) of the Taft-Hartley 
Act which forbid voting by economic strikers. This section of the 
old law was amended by the new Labor-Management Reporting and 
Disclosure Act. By the amendment, economic strikers are given 
qualified voting rights “under such regulations as the Board shall 
find are consistent with the purposes and provisions of this Act... .” 
What worries the NLRB is the meaning of “regulations.” Is the 
Board to issue formal regulations pursuant to the rule-making process, 
or should regulations be issued on a case-by-case basis? The author 
of the article beginning at page 107 says: If we follow the Sartorius 
decision, the replacement cannot vote; but if we follow the Wurlitzer 
decision, he can vote. The author, James V. Constantine, is solicitor 
of the National Labor Relations Board. He presented this discussion 
of the Taft-Hartley amendments in the labor reform law at a brief- 
ing conference held recently in Washington, D. C. 


Reports under the new law. An attorney studying the Labor- 
Management Reporting and Disclosure Act caught the similarity 
between the reporting provisions and Section 6001 of the Internal 
Revenue Code. This was the birth of an idea which prompted the 
writing of the article beginning at page 111. In spite of criticisms 
from certain quarters, the income tax law has been used to track down 
and punish those who, for some unexplainable reason, cannot be 
touched by existing criminal laws. Criminal income tax prosecution 
has thus become a potent weapon in the federal government’s arsenal 
for its fight against crime. Section 6001 of the Internal Revenue Code 
requires every person liable for any tax to keep such records as the 
Secretary of the Treasury may from time to time prescribe. The new 
labor law requires every person who files a report to maintain records 
of the necessary basic information and data from which the reports 
may be verified. When the subject of records is injected into the pic- 
ture, the lawyer always thinks of the Fifth Amendment. The article 
discusses cases in which papers which are required under federal regu- 
lation are public records and, therefore, beyond the protection of the 
Fifth Amendment, whose provision extends to private papers. Con- 
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gress may have intended the legislation to be reform in character, 
rather than punitive, but those criminal provisions of the Internal 
Revenue Code tip the scaie. Robert M. Schmidt’s article tells you 
“which way.” He is an attorney in Detroit, Michigan, with the firm 
of Raymond, Chirco & Fletcher. Formerly, he was trial attorney, 
Criminal Tax Section, Tax Division, Department of Justice. 


Craft severance. The article beginning at page 119 analyzes the 
Board’s decisions on craft severance. A craft is a skilled trade and, 
under the labor law, a craft may be a bargaining unit. The author of 
the article says: “It must be quite confusing to a genuine craftsman, 
for example, electrician, machinist, millwright . . . to learn that an 
employee who loads garbage into a truck, drives it to a dump and then 
unloads it is also considered a craftsman ... .” To break off a craft 
from a larger bargaining unit is an attempt to get a foot in the door 
and to form a separate bargaining unit. The article is written by 
Dale D. McConkey, director of industrial relations, Beech-Nut Life 
Savers, Inc., Canajoharie, New York. 


Wage guarantees. Back in the ’30s when so many people were 
out of work, through no fault of their own, the idea of unemployment 
insurance was conceived by the fertile brain of a Dr. Townsend of 
California. It is now an accepted part of our political system to pay 
benefits to the unemployed worker from a state fund—usually in cases 
where it is a fault of the economy rather than of the individual worker 
which causes the unemployment. Springing, no doubt, from the unem- 
ployment benefit program, other ideas have emerged involving the 
continuance of a worker’s salary, or a part of it, when the unemploy- 
ment is caused by a disability. Some states have such a program but, 
largely, such programs are private ones of employers. During the 
“recent” slight depression, the federal government gave impetus to a 
program under which additional benefits could be paid to those unem- 
ployed workers who had exhausted their benefits under the original 
program. In the meantime, unions began to develop salary continua- 
tion programs where the unemployment was localized to the em- 
ployers with whom they had contracts. The automobile industry 
negotiated such a program. The article beginning at page 125 dis- 
cusses the type of wage guarantee which is negotiated by a union, 
aimed at a local problem and financed by the income of the employer. 
As one might expect, there is considerable objection to the establish- 
ment of wage guarantees, and a number of economists express fears 
that the impact of such programs upon the consuming public would 
bé very heavy indeed. Richard M. Bourne, the author, concludes that 
the fears of management seem groundless and that a further extension 
of income security plans can be expected. He is an associate professor 
of business organization and management, College of Business Admin- 
istration, University of Nebraska. 


Which court? The article beginning at page 137 involves the 
technical point’ of removing a suit based on violations of a collective 
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bargaining agreement to a federal court. It discusses a difficult ques- 
tion which faced the court in Machinists, Lodge 78 v. General Electric 
Company—that is, whether removal from the Wisconsin Employment 
Relations Board was proper in view of 28 usc 1441, which states that 
a civil action brought in a state court may be removed. The author 
holds that those states which subject violation of collective bargaining 
agreements to administrative review are not in step with the declared 
intention of Congress or that of the Supreme Court. The author, 
Richard M. FitzSimmons, is a member of the New York and Wis- 
consin bars, and is counsel, X-Ray Department, General Electric Com- 
pany, Milwaukee, Wisconsin. 


What about the minority? We are a country very much attached 
to the rule of the majority. In political elections the minority is not 
too much concerned with its loss of the election because the repre- 
sentatives selected by the majority represent all of the people and, 
thus, the rights of the minority are protected. Then, too, there isn’t 
a sharp cleavage between the political issues proposed by the majority 
and those proposed by the minority. In selecting an exclusive bar- 
gaining agent, the rule of the majority also prevails and, in theory, 
the bargaining agent selected by the majority has a duty to represent 
all the employees. The minority can hold its representative to this 
duty. In these situations the minority is called the “free rider.”” How- 
ever, here, unlike the political situation, the issue is much more sharply 
defined—-that is, the minority is forced to accept the bargaining repre- 
sentative and, of course, there is no love lost on the part of the union 
for the “free riders” it is forced by law to represent. The article begin- 
ning at page 143 analyzes the cases in which this issue has been the 
gravamen. The author says: “It is true that everyone cannot win 
where disputes in labor relations arise, Dissatisfaction in some quarter 
is a natural concomitant of the process of negotiation. Every dissatis- 
faction, however, is not born of discrimination, though a universal 
standard for determining discrimination in labor relations has not yet 
been extensively defined. This will surely be the function of the 
courts in days to come.” The article is written by Roberson L. King, 
associate professor of law at the School of Law of Texas Southern 
University. 


A questioned interpretation. The article beginning at page 155 is 
another look at the important decision of the Supreme Court in Apex 
Hosiery Company v. Leader. It was a treble damage suit growing out 
of a situation where a group of union hosiery workers forcibly entered 
and occupied the plant. The author of the article says that the real 
significance of the Apex case, however, is largely unrelated to the 
issue of defending private property rights. The case has become a 
standard reference in the labor law field because of the Supreme 
Court’s presumably unconventional interpretation of precedent cases. 
The article is an analytical evaluation of this decision and related ones. 
The author is Dale G. Brickner, lecturer, Department of Economics 
and Division of Economic Research, Indiana University. 
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Cost of Living DOWN. According to the Department of Labor's 
Bureau of Labor Statistics, prices of consumer goods 
and services declined 0.1 per cent between November 
and December. 


Lower prices of food, apparel and durable goods 
were mainly responsible for the first decrease in four 
months. Service rates continued to climb, as did non- 
food durable goods. 

The Consumer Price Index in December returned 
to its October level, 125.5 per cent of the 1947-1949 
average, but was 1.5 per cent above the level of 
December, 1958. The main increase in 1959 occurred 
after May. 
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industrial UP. The Federal Reserve Board’s revised Index of 

Production Industrial Production rose 6 per cent in December, 
to 165 per cent of the 1947-1949 average, compared 
with 156 per cent in November and 166 per cent last 
May and June, before the steel strike. 


Reflecting the improved supply of steel, industrial 
output of consumer goods rose 3 per cent in December 
to a new high—13 per cent above the 1957 average. 


Auto assemblies increased sharply by mid-January, 
to 40 per cent above the 1957 average. 
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UP. Total employmert increased by 100,000, to 65.7 
million in December, although a decline is expected 
at this time of year. With the increasing availability 
of steel, the auto and many other durable goods indus- 
tries expanded, accounting somewhat for the rise in 
employment. Seasonal factors, besides the changes 
resulting from increased steel production, account for 
a good part of the increase in the labor force. 


Unemployment dropped by 100,000, to 3.6 million 
in December, instead of rising slightly as it normally 
does at this time of year. As a result, the seasonally 
adjusted unemployment rate fell from 5.6 per cent to 
5.2 per cent of the civilian labor force, the lowest level 
in five months. 
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Manufacturing UP. The workweek of factory production workers 

Wages and rose sharply by 0.6 hours, to 40.5 hours in December. 

Hours This unusually large rise mainly reflected increased 
operations in steel mills and automobile plants where 
increased overtime was scheduled to compensate for 
time lost during the strike. 


Hourly earnings in manufacturing rose by three cents, 
to $2.26 in December, exceeding the average prior to 
the strike. This rise reflected the return to work of 
steel and auto workers. In December, 1958, average 
hourly earnings were $2.19, seven cents below the level 
of December, 1959. 


Average weekly earnings were boosted by $2.55, 
to $91.53, because of the effect of increases in hourly 
earnings and time worked. 
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Income 


Billion Dollors 


UP. Personal income in November was at an annual 
rate of nearly $385 billion (seasonally adjusted). This 
was $2.5 billion higher than in October and $1 billion 
above the prestrike peak in June. Labor income and 
government transfer payments accounted for most of 
the November rise. 


Disposable personal income dropped slightly be- 
tween the second and third quarters. Total consump- 
tion expenditures rose at an annual rate of $2.1 billion. 
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UP. Private nonfarm housing starts rose in Decem- 
ber to a seasonally adjusted annual rate of 1.3 million 
units. Total new construction ascended to an annual 
rate of almost $52.6 billion. 


UP. Stock prices rose from 426.6 for the week ending 
December 4, to 435.2 for the week ending December 
31, according to the Securities and Exchange Com- 
mission’s index. The Dow-Jones closing industrial 
average for February 1, however, dropped to 626.20. 


UP. Shortages of steel resulted in continued high 
layoffs in November despite the resumption of steel 
production early in the menth. Four factory workers 
were dismissed for every three who were hired. 


UP. Consumer credit outstanding increased about 
$500 million in November, 1959, compared with a rise 
of about $275 million in November, 1958. 
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Decisions of Courts and 
Administrative Agencies 








New declinations of jurisdiction.—Using its new power obtained 
from the Labor-Management Reporting and Disclosure Act, the 
NLRB has declined to take jurisdiction over a dispute involving a 
proprietary private hospital and two involving race tracks. The 
Board says that labor disputes involving private hospitals have insuffi- 
cient effect on interstate commerce to warrant its looking into their 
disputes. In the matter of the race tracks, the NLRB says, the new 
law permits the states to assert jurisdiction over employers when the 
NLRB refuses to assert its jurisdiction. Thus, labor disputes at race 
tracks should be left to the states which regulate other activities of 
the tracks.—Flatbush General Hospital, 126 NLRB, No. 22; Hialeah 
Race Course, Inc., 125 NLRB, No. 57; and Jefferson Downs, Inc., 
125 NLRB, No. 58. 


Maybe the customer will be able to buy meat when he wants to 
buy it——The unions had limited the sale of meat and meat products 
in Jewel Tea Company stores to the hours between 9 a. m. and 6 p. m. 
But these stores stay open later in the evening and want to sell pack- 
aged meat. The union contended that the regulation of hours of 
work was within the exclusive jurisdiction of the NLRB. The em- 
ployer contended that determination of selling and marketing hours 
was a proprietary function over which the employer has the exclusive 
right, in accordance with the economic factors present within his 
trading area. The stores instituted a suit against the local unions 
and an independent retail association asking for treble damages under 
the Sherman Antitrust Act. It alleged that it had been forced by a 
strike threat to sign a union agreement which limited hours for the 
sale of meat. A federal appellate court upheld the chain store.— 
Jewel Tea Company v. Meat Cutters, 39 Lasor Cases {| 66,107. 


At first blush this looks like a new question, but it’s an old one. 
It arose in California under the state fair trade act. There a court 
held that an agreement between a union and several employers to 
limit the sale of certain commodities is not immunized from the 
operation of laws prohibiting combinations in restraint of trade merely 
because the primary objective of such agreement is to benefit union 
members. An agreement between a meat cutters’ union and several 
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employers who operate retail markets, prohibiting the sale in such 
markets of packaged frozen meat during hours when meat cutters are 
not employed, is a combination in restraint of trade in violation of 
the California law, even though the primary purpose of such agree- 
ment is to enlarge the employment opportunities of the union mem- 
bers. Injunctive relief was granted in the California case. The 
injunction restrained the union and a group of employers from enter- 
ing into an agreement that would result in a combination in restraint 
of trade in violation of the California law. In this instance, damages 
would be difficult—if not impossible—to ascertain, since the public 
interest would otherwise be adversely affected and since money dam- 
ages would be inadequate and would require a multiplicity of suits. 
The California case is Kold Kist v. Meat Cutters, 16 Laspor Cases 
§ 65,111, aff’d, 18 Lasor Cases §[ 65,976. 


Initiation fees too high in relation to money jobs pay.—A union 
local of bakery driver-salesmen increased its initiation fee from $75 
to $250. The standing wage for the job was only $60 a week. The 
new initiation fee was so high that it scared away potential new 
members of the union. The Board ruled that the union could charge 
no more than $75.—Teamsters Local 611, 125 NLRB, No. 126. 


More about forms.—More labor forms are to be mailed to those 
unions which filed form LM-1—Labor Organization Information 
Report (the first form which all unions were required to file under 
the new law, by December 14, 1959). Form LM-2—Labor Organiza- 
tion Financial Report—is a long form; LM-3 is a short form to be 
filed by unions, not under trusteeship, which have annual gross 
receipts of less than $20,000. The long form—-LM-2—is to be filed 
by all other unions. The regulations governing the filing of these 
forms become effective February 19, 1960. Each union must furnish 
this annual financial report within 90 days after the end of its fiscal 
year. 


Organizational picketing tested.—As every labor lawyer knows, 
the new labor law prohibits certain recognition and organizational 
picketing. The Teamsters business agent visited an employer of five 
people and said: “Your turn has come.” The employer refused to 
sign the contract containing recognition and union shop clauses. “If 
you don’t join up,” said the business agent, “we will throw a picket 
line in front of the place here and you get no merchandise and no 
deliveries.” Picketing began with four pickets in September, and 
Section 8(b)(7)(C) became effective November 13. Before November 
13, the signs carried by the pickets requested the employees to join 
the union. After November 13, the signs were changed to simply 
inform the public that the picketed employer did not employ members 
of, or have a contract with, a labor union. This is in accordance with 
the new law’s requirement. 
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What was sought in this case was an NLRB injunction to restrain 
the picketing. The picketing prior to November 13 could not be con- 
strued as.an unfair labor practice engaged in after November 13, but 
the court pointed out that a mere change in the wording of the signs 
did not necessarily change the object of the picketing, and the picket- 
ing was restrained. This is one of the first decisions under this section 
of the new law and should be read in full text—McLeod (NLRB) v. 
Local 239 (Teamsters), 39 Lasor Cases {[ 66,157. 


Blocks, buckets and crates as pickets.—During a strike at an 
electrical appliance plant, pickets took down the license numbers of 
nonstrikers’ cars, while telling the nonstrikers: “We will get you” and 
“We have your license number.” The taking of the numbers was 
unlawful, as were the threats, since the strike was marked by picket- 
line violence and the nonstrikers might reasonably have thought that 
the numbers were being taken to identify them for reprisals. 


The pickets also obstructed the plant gates by placing concrete 
blocks, milk-bottle crates, water buckets and lawn chairs in front of 
the entrances, and sometimes sitting on these objects or standing 
between them, so that cars had to move slowly and carefully. This 
conduct was also unlawful, since it was undertaken to evade a state 
court injunction which banned mass picketing designed to completely 
blockade plant entrances.—Electricel Workers (IBEW), Local 761, 
126 NLRB, No. 25. 


Discriminatory discharge.—An employer fired one of its drivers 
in a slack season, and a union charged that the employee was dis- 
criminatorily fired for union activities. However, testimony in the 
case revealed no indication that the employer knew of the employee’s 
union affiliations, so the complaint was dismissed. Here is a side light 
on this decision: Five drivers testified that the employer’s president, 
at a meeting, said that he did not think the Teamsters was “a good 
union for the men, that its leaders were gangsters,” and that if they 
were dissatisfied with conditions they should feel free to see him. 


“As the opinions of . . . [the president], described by the fore- 
going, are those shared by a considerable body of the population and 
are reiterated daily in the press and through other media of com- 
munication,” a trial examiner stated, “I see no warrant in singling 
out such statements as were concededly made here to find that, because 
made in a context of remarks to employees, they would thereby con- 
stitute interference, restraint, and coercion.”—Diamond Ginger Ale, 
Inc., 125 NLRB, No. 122. 


Reasonable search for work.—A back-pay claimant who—during 
his periods of unemployment—applied only to the state employment 
service and to his union’s office for employment was not entitled 
to back pay for such periods, as his efforts were not ‘considered to 
be a reasonable search for work—Missouri Transit Company, Inc., 
125 NLRB, No. 119. 
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Economic Strikers’ Voting Rights 


By JAMES V. CONSTANTINE 


Section 9(c}(3) of the National Labor Relations Act, which regulates 
the participation of economic strikers in NLRB elections, has been 
amended by the new labor law. The author of this article discusses 
some of the problems which he believes are likely to arise under the 
recent amendment. Mr. Constantine, who is the solicitor of the NLRB, 
delivered this address at a recent briefing conference in Washing- 
ton, D. C., on the Taft-Hartley amendments in the labor reform law. 


§ hieee QUESTION of whether economic strikers should be per- 
mitted to vote in an election conducted by the National Labor 
Relations Board has confronted the Board since its inception. At 
present, the matter appears to be regulated by Section 702 of the 
Labor-Management Reporting and Disclosure Act of 1959. This sec- 
tion amends the second sentence of Section 9(c)(3) of the National 
Labor Relations Act, as amended, to read as follows: 


“Employees engaged in an economic strike who are not entitled 
to reinstatement shall be eligible to vote under such regulations as the 
Board shall find are consistent with the purposes and provisions of this 
Act in any election conducted within twelve months after the com- 
mencement of the strike.” 


The second sentence of 9(c)(3), prior to the 1959 amendment, 
read: “Employees on strike who are not entitled to reinstatement shall 
not be eligible to vote.” 


Section 603 of S. 1555 and its predecessor, Section 604 of S. 505, 
as introduced and as reported by the Senate Labor Committee, would 
have deleted the second sentence of 9(c)(3). Such deletion was in- 
tended to allow permanently replaced economic strikers to vote. 
Identical treatment was accorded to the matter by both the Elliott 
and Shelley bills in the House. President Eisenhower also has at- 
tacked the problem of disfranchising the economic striker, In his 1952 
campaign he characterized it as a “union busting” tactic. He men- 
tioned it in a special labor message in 1954, and he denounced it in 
his labor message of 1958 to Congress. Finally, the Administration’s 
labor bill of 1959 provided for a repeal of the second sentence of 9(c) (3). 
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Constitutional questions aside (see 
Teamsters, Local 554 v. Leedom, 30 
Laxsor Cases { 69,840 (DC of D. C.)), 
this one-sentence amendment seems 
to be gravid with ambiguities. Reso- 
lution of such ambiguities with re- 
spect to the second sentence as it 
stood prior to the passage of the 1959 
amendment was had by resorting to 
legislative history. (Union Manufac- 
turing Company v. NLRB, 27 Laspor 
Cases {J 68,913, 221 F. 2d 532 (CA of 
D. C.).) In addition, it would seem 
that the Board’s past interpretations 
of language almost identical in the 
prior 9(c)(3), that is, identical as to 
the words “employees on strike who 
are not entitled to reinstatement,” 
may command “great weight.” (See 
Union Manufacturing Company v. 
NLRB, cited above.) Accordingly, it 
is proposed to discuss some of the 
more important problems likely to 
arise under the new amendment in 
the light of legislative history and 
prior Board decisions. 


In its early days, the Board de- 
clared that only economic strikers 
were eligible to vote and excluded 
their replacements. (A. Sartorius & 
Company, Inc., 10 NLRB 493.) In 
Sartorius the Board reasoned that if 
both strikers and replacements voted, 
“possibly twice as many as can be 
employed may participate in the elec- 
tion. This was not the intent of Con- 
gress. Yet the intent that the strikers 
should remain employees for the pur- 
poses of the Act is clear. By pre- 
serving to employees who go on 
strike their status as employees and 
the rights guaranteed by the Act, the 
Act contemplates that during the cur- 
rency of a strike, the employer and 
the striking employees may settle the 
strike, with the striking employees 
returning to their former jobs, dis- 
placing individuals hired to fill those 
jobs during the strike. Strikes are 
commonly settled in this manner. 
The hold of indiyiduals who, during 
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the currency of a strike, occupy po- 
sitions vacated by striking employees 
is notably tenuous. To accord such 
individuals, while the strike is still 
current, a voice in the selection of 
the bargaining representative of the 
employees . . . would be contrary to 
the purposes of the Act and the ends 
contemplated by it... .” 


But the case of NLRB v. Mackay 
Radio & Telegraph Company, 1 Lapor 
Cases { 17,034, 304 U. S. 333, caused 
the Board to revise its thinking on 
this subject. Since the Mackay case 
held that economic strikers who had 
been permanently replaced were not 
entitled to reinstatement, the Board 
concluded that the replacements should 
have .a voice in the selection of a 
bargaining representative. Accord- 
ingly, both strikers and replacements 
were permitted to vote. (Rudolph 
Wurlitzer Company, 32 NLRB 163; 
Columbia Pictures, 644 NLRB 490.) 
In 1947, the amendment to 9(c)(3) 
was enacted whereby the strikers 
could not vote if they were not 
entitled to reinstatement. The 1959 
amendment controls the situation 
since November 13, 1959. 


Several problems readily present 
themselves in administering the 1959 
amendment. 


Regulations 


Does Section 702 require adoption 
of formal regulations pursuant to the 
rule-making process, or is the Board 
empowered to develop this branch of 
the law by adjudication, that is, on 
a case-by-case basis? In this connec- 
tion, Congressman Griffin’s remarks do 
not seem helpful. His contribution 
in aid of the legislative intent consists 
of the observation that the Board 
may limit the right to vote “by regu- 
lations consistent with the purpose of 
the Act.” Senator Kennedy seems to 
think that the adjudication approach 
is proper. He concluded that the 
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amended 9(c)(3) “would permit the 
NLRB to decide when and under 
what circumstances it would be de- 
sirable for economic strikers to vote.” 
Senator Case, who sponsored the 
amendment to 9(c)(3) as adopted, 
accepted Senator Kennedy’s remarks 
as stating the situation “well.” 


May Employees Who Permanently 
Replace Economic Strikers Vote? 


The text of the new amendment is 
silent on the question of whether 
employees who permanently replace 
economic strikers may vote. If Sar- 
torius is followed, the replacements 
cannot vote; if Wurlitzer is adopted, 
the replacements will be eligible to 
vote. Legislative history is uninforma- 
tive. Board decisions since Novem- 
ber 13, 1959, seem indecisive. These 
cases merely provide in stereotyped 
language that “Employees engaged 
in an economic strike which began 
less than 12 months from the date of 
the election who have been perma- 
nently replaced and their replacements 
shall vote by challenged ballot” and 
“Ineligible to vote are employees 

engaged in an economic strike 
which commenced more than 12 months 
before the election date and who have 
been permanently replaced.” (Great 
Atlantic & Pacific Tea Company, 125 
NLRB, No. 36; Porto Rican American 
Sugar Rejinery, Inc., 125 NLRB, No. 
45; Thompson, Weinman & Company, 
125 NLRB, No. 32; Florida Enter- 
prises, Inc. of Georgia, d. b. a. Cadillac 
Hotel, 125 NLRB, No. 40.) They do 
not decide these questions: Shall both 
strikers and replacements be eligible 
to vote? At what stage of the pro- 
ceeding will evidence relating to eli- 
gibility be received? 


Will Strikers’ Misconduct 

Disqualify Them from Voting? 
Will strike misconduct render a 

striker ineligible to vote although he 


Economic Strikers’ Voting Rights 


has not been discharged, replaced or 
denied reinstatement by the employer? 
A preliminary question arises as to 
whether the conduct alleged to dis- 
qualify consists of violence or other 
nonpeaceful acts or of nonviolent 
activities, such as wildcat strikes or 
strikes in violation of no-strike clauses. 
It is possible that the Board may 
differentiate between violent and non- 
violent conduct, denying the franchise 
to those who have engaged in one or 
the other conduct. 


Assuming, however, that the Board 
will treat both cases alike, the ques- 
tion is whether misconduct by strik- 
ers will disqualify them from voting. 
Under the Taft-Hartley Act the Board 
held that, absent a discharge or refusal 
to reinstate a striker for misconduct, 
he remained an employee whose right 
to vote had not been forfeited. (Union 
Manufacturing Company, 101 NLRB 
1028.) Expanding upon this generali- 
zation, the Board observed that “where 
no... discharge or denial [for con- 
duct rendering strikers unsuitable for 
re-employment] of reinstatement takes 
place ... or where it occurs after the 
date of the election has passed, the 
individual, as an employee whose 
status has not been altered or chal- 
lenged as of the election date, is 
clearly entitled to vote.” This de- 
cision was approved by the United 
States Court of Appeals, District of 
Columbia Circuit, cited above. 


Determining Whether Replacement 
Is Permanent 


Another problem which the Board 
will probably meet involves the ques- 
tion of whether the replacements are 
in fact permanent. It would seem 
that, absent other disqualifying con- 
duct, an economic striker who has 
not been permanently replaced is en- 
titled to reinstatement. At least this 
result flowed from the Board’s read- 
ing of the Taft-Hartley Act. (See 
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Belmont Smelting & Refining Works, 
Inc.; 115 NLRB 495.) But to ascer- 
tain whether a particular replacement 
is ‘permanent involves criteria which 
Congress has failed to establish. It 
would seem that Board decisions 
under the Taft-Hartley Act, like Bel- 
mont Smelting; Pipe Machinery Com- 
pany, 79 NLRB 1322; and Triangle 
Publications, Iuc., 830 NLRB 835 (tem- 
porary replacements became perma- 
nent), should be relevant. 


Economic Strikers or 
Unfair Labor Practice Strikers 


Another problem is to distinguish 
between economic strikers and unfair 
labor practice strikers, for the latter 
do not seem to be affected by the 
amendment to 9(c)(3). Unfair labor 
practice strikers have always been 
eligible to vote. (Times Square Stores 
Corporation, 79 NLRB 361.) An eco- 
nomic striker is not defined by either 
the amended statute or the legislative 
history accompanying it. Under the 
Wagner Act and the Taft-Hartley 
Act an economic strike was described 
by the NLRB as “a strike not caused 
by unfair labor practices.” (Columbia 
Pictures, cited above.) It is probable 
that Congress intended to embrace 
this understanding of the term in the 
amendment to 9(c)(3), especially in 
view of the rule that re-enactment of 
statutory language may indicate Con- 
gressional agreement with the Board’s 
practice thereunder. (See NLRB v. 
Seven-Up Bottling Company of Miami, 
Inc., 22 Lapor Cases { 67,329, 344 
U. S. 344.) 


But the question is how to ascer- 
tain whether a strike has been caused 
by unfair labor practices or by eco- 
nomic considerations. Neither the 
new amendment nor its predecessor 
in the Taft-Hartley Act offers any 
suggestions or even a hint. Legis- 
lative history has neglected this 
aspect of the problem. Prior Board 
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practices may be applicable. These 


practices follow: 


The Board has stated that strikers 
are presumed to be economic unless 
they are found by the Board to be on 
strike over unfair jabor practices of 
the employer. (Anchor Rome Mills, 
Inc., 86 NLRB 1120.) Prior to the 
1947 amendments, the determination 
that a strike was caused by unfair 
labor practices was “traditionally” 
made by the Board in complaint 
cases. But since 1947, that is, under 
Taft-Hartley, the “initial finding” in 
a complaint case can be made only 
by the General Counsel. Hence, a 
dismissal of a charge by the General 
Counsel will compel the Board to 
conclude, “without further examina- 
tion of the facts,” that the strike was 
economic. (Times Square Stores Cor- 
poration, cited above.) Accordingly, 
there has developed the doctrine that 
whether a strike is an unfair labor 
practice strike cannot be litigated and 
that the determination of the General 
Counsel on a charge is dispositive. 
(Cooper Supply Company, 120 NLRB 
1023.) 


Employees Striking 
‘Within 60-Day Period”’ 


Another problem which Congress 


has left unresolved relates to em- 
ployees who strike in violation of 
Section 8(d), that is, those who strike 
“within the sixty-day period specified” 
therein. If such persons are treated 
as are other strikers guilty of mis- 
conduct, then the rules relating to 
misconduct should have some bear- 
ing in this area. For a strike within 
the 60-day period may be assimilated 
to a wildcat strike or a strike in vio- 
lation of a no-strike clause. But Sec- 
tion 8(d) enjoins the Board to find 
that an employee who “engages in 
a strike within the sixty-day period 
specified . . . shall lose his status as 
an employee of the employer engaged 

(Continued on page 175) 
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Income Tax Implications 
of the New Labor Law 


By ROBERT M. SCHMIDT 





Will the experience gained by the Internal Revenue Service aid the De- 
partment of Labor in dealing with the disclosures required by Title I! of 
the Labor-Management Reporting and Disclosure Act of 1959? This arti- 
cle examines the relevant portions of the act and considers the cases 
which might be used as precedents on the point of privilege of records. 





HE CRIMINAL SANCTIONS of the Internal Revenue Code 

have historically been utilized as a method of combating racketeer- 
ing and corruption when other law enforcement remedies have failed. 
There was a time when these sanctions were applied primarily, if not 
exclusively, against racketeers, gangsters and corrupt politicians who 
had previously escaped the consequences of nonfiscal offenses. While 
the criminal income tax prosecution still remains as a potent weapon 
in the government’s arsenal in the fight against crime, the increased 
tempo of the enforcement program has expanded the application of the 
sanctions to persons in all walks of life. The recent convictions of two 
prominent labor union officials, David Beck* and Eugene C. James,’ 
are ample evidence of the potentiality of income tax prosecutions in 
the field of labor-management relations. The frequently reported 
opinions involving the convictions of corporate officers for income tax 
evasion indicate that the sanctions will also be used against persons 
representing management when and if their income is willfully under- 
stated. 

The application of the income tax sanctions, which might be 
termed an indirect method of combating corruption in labor and 
management, is now supplemented by a more direct approach in the 
Labor-Management Reporting and Disclosure Act of 1959.3 This 
legislation was the result of an investigation into wrongdoing of labor 
and management which was conducted by the special Senate Select 
Committee on Investigation of Improper Activities in Labor-Manage- 
ment Relations, headed by Senator John L. McClellan. This law not 





1U. S. v. Beck, 59-2 ustc J 9486 (DC Wash.). 

2U. S. v. James, unreported (No. 58 CR 780) (DC IIL, 1959). 

*73 Stat. 519, Act of September 14, 1959, P. L. 86-257, 86th Cong., Ist Sess. 
Precedent for the present reporting features of legislation was set by the passage 
of P. L. 85-836, the Welfare and Pension Plan Disciosure Act of 1958. In basing 
the legislation on the commerce clause, there is the full realization that the funds 
passing through union treasuries have a substantial impact upon the nation’s 
economy. 


Income Tax Implications 
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only effected major changes in the 
two cornerstones of national labor 
policy, the Wagner Act and the Taft- 
Hartley Act, but it injected the fed- 
eral government into a new area of 
close supervision of internal union 
affairs. This innovation is reflected 
primarily in the reporting and disclo- 
sure features contained in Title II of 
the act. While some of the reporting 
requirements imposed upon unions 
are similar to those contained in 
Section 9(f) and (g) of the Taft- 
Hartley Act, the difference is that 
the present law is more stringent in 
its requirements and contains crimi- 
nal sanctions. The philosophy under- 
lying the reporting and disclosure 
features of the act is, in essence, a 
goldfish-bowl concept whereby the 
financial transactions are exposed to 
the white light of truth by their 
revelation. The provisions are, ac- 
cordingly, premised on the theory 
that labor organizations are creations 
of their members and that union 
funds belonging to their members 
should be expended only in further- 
ance of their common interest. Yet, 
while the members are accorded a full 
accounting of all transactions involv- 
ing their property, the act also im- 
poses reporting conditions upon 
management and labor consultants, 
and makes all such information avail- 
able to the government as well as to 
the general public. 


The provisions embodied in this 
act are clearly charged both emotion- 
ally and politically. The broad statu- 
tory language has an impact upon 
management as well as upon labor 
organizations, including both local 
unions and national bodies. When 
any law in the area of labor-manage- 
ment relations is discussed, there are 
generally vigorous and intense differ- 
ences of opinion among intelligent 
and sincere individuals. No attempt is 
made herein to evaluate the reporting 
features of the act insofar as they 
affect labor-management relationships. 
Rather, the purpose of this article is 
to pinpoint some of the latent in- 
come tax implications inherent in the 
legislation. 

While many of the statutory pro- 
visions and requirements bear a striking 
resemblance to the Internal Revenue 
Code, the reporting and disclosure 
provisions of the act do not directly 
affect the taxing provisions of the 
Code. Whereas individuals, employ- 
ers and labor consultants are taxable 
persons or entities, labor unions are 
privileged in that they are exempt 
from taxation.* Some Congressmen 
suggested that unions failing to rid 
themselves of corrupt, racketeering or 
criminal officials should be induced 
to take the necessary action by the 
threat of removal of the immunity 
from federal income taxation.® These 





*1954 Code Sec. 501. 
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*See S. 1137 and S. 748, 86th Cong., Ist 
Sess. 
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proposals were considered to be un- 
sound and unfair because the financial 
penalties might be out of proportion 
to the offenses and because such a 
penalty would be levied upon the 
members rather than upon the per- 
son committing the offense. Never- 
theless, whenever federal statutes 
simultaneously require the submission 
of financial data, there are problems 
in co-ordinating the interrelationship 
of the statutes. The co-ordination 
problems are apparent when it is 
realized that this act and the Internal 
Revenue Code contain as common 
denominators the reporting of finan- 
cial transactions and that the reports 
filed pursuant to each act will be 
prepared from the same set of books. 


Retention of Records 

Every person required to file a 
report under Title I] must maintain 
records which will provide, in suf- 
ficient detail, the necessary basic in- 
formation and data from which the 
documents filed may be verified, ex- 
plained or clarified, and checked for 
accuracy and completeness.* This 
requirement includes vouchers, work- 
sheets, receipts and applicable reso- 
lutions. Such records must be kept 
available for examination for a pe- 
riod of not less than five years after 
the filing of the documents based on the 
information which the records con- 
tain. This provision is comparable to 
Section 6001 of the Internal Revenue 
Code requiring every person liable 
for any tax to keep such records as 
the Secretary or his delegate may 
from time to time prescribe. Both of 
these statutory provisions raise the 
question as to whether the required- 


records doctrine of Shapiro v. U. S.' 
is applicable. 

In the Shapiro case it was held 
that records required to be kept 
under the Office of Price Adminis- 
tration regulations were, in essence, 
public records beyond the protection 
of the Fifth Amendment, because the 
privilege which exists as to private 
papers cannot be maintained with 
respect to records that are required 
by law to be kept so that there may 
be suitable information on transac- 
tions which are appropriate subjects 
of governmental regulation. 

Except fora few minority cases,* the 
courts have generally held directly or 
impliedly that an individual taxpayer's 
books and records are protected by 
the privilege against self-incrimini- 
nation.” However, based upon the 
similarity of the requirements in the 
Shapiro case and the retention-of- 
records provision of this act, there is 
a strong possibility the government 
will contend that the Shapiro ration- 
ale may be applicable. Should the 
required-records doctrine be applied 
to records kept under this act, the 
information or leads to other sources 
of information affecting the determi- 
nation of income tax liability could 
prove to be critical. The problem 
might be solved by a segregation of 
financial transactions in an individual’s 
books and records, but it is doubtful . 
whether an auditing agent would be 
satisfied with a partial revelation of 
the records. 


Litigation will doubtless be re- 
quired to clarify the rights of indi- 
viduais and the limitations upon data 
submitted pursuant to the act. 





* Sec. 206. 

* 335 U.S. 1 (1948). 

*For example, U. S. v. 
Supp. 365 (DC Ga., 1955). 

* Internal Revenue Agent in Charge v. Sul- 
livan, 1 ustc § 75, 287 F. 138 (DC N. Y., 
1923); Nicola v. U. S., 4 ustc § 1331, 72 F. 
2d 780 (CA-3, 1934); Hanson v. U. S., 51-1 


Willis, 145 F. 
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ustc $9118, 186 F. 2d 61 (CA-8, 1950); 


Lisansky v. U. S., 1929 CCH D-9277, 31 F. 
2d 846 (CA-4), cert. den., 297 U. S. 873 
(1929); Matter of Donald Daniels, 56-1 ustc 
7 9451, 140 F. Supp. 322 (DC N. Y.). But 
compare Beard v. U. S., 55-1 uste § 9400, 
222 F. 2d 84 (CA-4), cert. den., 350 U. S. 
846 (1955). 
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Reports Made Public Information 


The contents of the reports and 
documents filed under the reporting 
provisions of the act are explicitly 
stated to be public information.’® In 
addition to using the information for 
statistical and research purposes, the 
Secretary is authorized to make rea- 
sonable provision for the inspection 
and examination of the reports and 
documents at the request of any per- 
son. Copies of the reports or other 
documents will be furnished to such 
persons upon the payment of a charge 
based upon the cost of the service. 
These statutory provisions make it 
clear that the investigating agents of 
the Internal Revenue Service will not 
only have access to the reports and 
documents but will also be able to 
obtain copies for whatever purposes 
may be served. Moreover, in order to 
avoid unnecessary expense and dupli- 
cation of functions among government 
agencies, the Secretary may also make 
arrangements or agreements for co- 
operation or mutual assistance in the 
performance of his functions under 
the act." The import of these pro- 
visions is that a taxpayer must be 
able to make a ready reconciliation 
of data reported on his tax return 
with data reported pursuant to the 
disclosure provisions. 


Reporting Requirements 
of Unions and Employers 


The reporting requirements im- 
posed upon unions and employers 
are indeed significant in the field of 
labor-management relations, but the 
income tax implications follow indi- 
rectly from the data reported. The 
reason is that most employers, as 
defined by the act, are corporations 
and, therefore, are not natural per- 


sons within the protection of the 
Fifth Amendment.** The investigat- 
ing agents, accordingly, have ready 
access to the corporate books through 
subpoena power, if it is necessary 
under the circumstances. This rule 
has also been extended to unincorpo- 
rated associations,’* so that union 
records have been subject to sub- 
poena.** Nevertheless, when this re- 
ported information is dovetailed and 
cross-checked with the information 
reported by individuals pursuant to 
either the act or the Internal Reve- 
nue Code, it is possible to piece to- 
gether very important information for 
income tax purposes. 


All labor organizations defined by 
the act must file two kinds of reports 
with the Secretary of Labor. One re- 
port covers procedures as embodied 
in the constitution and bylaws, to- 
gether with other nonfinancial infor- 
mation as to policies and procedures.*® 
The other report is an annual report 
covering the union’s financial con- 
dition and operations in such detail as 
may be necessary to accurately reflect 
the financial operations.*® This report 
includes information as to (1) assets 
and liabilities at the beginning and 
end of the fiscal year; (2) receipts of 
any kind and the sources. thereof; 
(3) salaries, allowances, and other 
direct or indirect disbursements (in- 
ciuding reimbursed expenses) to each 
officer and, also, to each employee 
who received a total of more than 
$10,000 during the fiscal year from 
the labor organization and any other 
labor organization affiliated with it, 
or with which it is affiliated, or which 
is affliated with the same national 
or international labor organization; 
(4) direct and indirect loans, aggre- 
gating more than $250, made to any 





* Sec. 205(a). 

™ Sec. 607. 

*™ Wilson v. U. S., 221 U. S. 361 (1911); 
Hale v. Henkel, 201 U. S. 43 (1906). 

*U. S. v. White, 322 U. S. 694 (1944). 
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*U. S. v. Cohen, 59-1 ustc § 9263, 263 F. 
2d 466 (CA-3), cert. den. 359 U. S. 989 
(1959). 

* Sec. 201(a). 

* Sec. 201(b). 
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officer, employee or member, together 
with a statement of the purpose, se- 
curity, if any, and arrangement for 
repayment; and (5) other disburse- 
ments made by the labor organiza- 
tion, including their purpose. 


While the thrust of the McClellan 
committee’s grant of authority was 
directed toward suspected union rackets 
and improper practices, the committee 
also recorded findings of various mal- 
practices by management in dealing 
with employees and unions. Some 
practices included collusion with unions, 
whereas other practices consisted of 
antiunion conduct. Employers, as 
defined by the act, are required to 
file annual reports of certain trans- 
actions and arrangements, under re- 
quirements intended to cover both 
areas of conduct."* The general cate- 
gories include the following: (1) 
certain payments or loans, direct or 
indirect, to labor organizations and 
their representatives; (2) payments 
to employees for the purpose of caus- 
ing an employee to persuade other 
employees as to their rights on or- 
ganizing or bargaining; (3) any ex- 
penditures made with the object of 
directly or indirectly interfering with, 
restraining or coercing employees in 
the exercise of their bargaining or 
organizing rights, or made to obtain 
certain information concerning the 
employees in connection with a labor 
dispute; and (4) certain payments and 
agreements or arrangements with labor 
relations consultants or other inde- 
pendent contractors undertaking ac- 
tivity with the object of persuading 
employees as to their bargaining rights. 


Reporting Requirements 
of Individuals 


In addition to reports by unions 
and employers, each officer and em- 


ployee of a union must file an annual 
report, under specified conditions, 
covering not only himself but his 
wife and minor children.** The re- 
port is primarily designed to cover 
“conflict of interest” transactions with 
employers. The reporting require- 
ments, therefore, concentrate on the 
ownership of, and transactions in, 
stocks, bonds, securities or other in- 
terests in the employer; but they also 
include many direct or indirect busi- 
ness transactions with employers and 
payments of money or other things 
of value received from employers. 

Reports are similarly required from 
every person undertaking activity with 
the object of persuading employees 
in the exercise of their bargaining 
or organizing rights or of supplying 
the employer with information con- 
cerning employee or union activity 
in connection with a labor dispute.® 
This requirement is intended primarily 
as a check on employer arrangements 
with middlemen, but it is broad enough 
to cover labor consultants and other 
individuals. In addition to reporting 
information concerning the agreement 
or arrangement, it is necessary to 
report receipts from employers and 
disbursements of any kind in con- 
nection with such services. 

Since the act contains criminal pro- 
visions and since certain reports on 
payments are also covered by the 
criminal provisions of Section 302 of 
the Taft-Hartley Act as amended, the 
question may be raised as to the con- 
stitutionality of the reporting require- 
ments in view of the constitutional 
protection against self-incrimination. 
In income tax cases the courts have 
held that the Fifth Amendment to the 
Constitution does not relieve any tax- 
payer from filing a return.”® A tax- 
payer may object to any portion of 
the tax return calling for answers 





™ Sec. 203(a). 
*® Sec. 202(a). 
* Sec. 201(b). 
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*U. S. v. Sullivan, 1 ustc J 236, 274 U. S. 
259 (1927). 
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that he is privileged from making 
because of their incriminating char- 
acter, but he cannot refuse to make 
any return at all. Hence has evolved 
the method, acknowledged by the 
Internal Revenue Service, whereby 
taxpayers report income from illegal 
sources in lump-sum amounts charac- 
terized as “other income” or some 
similar nondescriptive title.** This 
solution to the problem protects an 
individual’s right against self-incrimi- 
nation and also preserves the consti- 
tutionality of the legislation. Very 
similar issues are involved in the 
reporting provisions of the present 
labor law, and it is possible that the 
solution will be comparable. 


Embezzlement; Loans; Sanctions 


Persons prosecuted for attempting 
to evade the payment of income taxes 
on misapplied or converted funds 
have frequently urged the defense 
that the receipts are not taxable in- 
come. This contention is premised 
upon the United States Supreme Court 
holding in Commissioner v. Wilcox ** 
that embezzled funds are not taxable 
income. This defense was raised, 
but was unavailing, in the prosecu- 
tions of both David Beck and Eugene 
C. James. As part of the provisions 
aimed at the regulation of union 
officers, embezzlement or any other 
unlawful conversion of a union’s funds 
or assets by an officer or employee of 
a union is made a federal offense, 
punishable by fine up to $10,000, im- 
prisonment for up to five years, or 
both.** Congressmen had some reser- 
vations as to the constitutionality of 
this provision on the theory that the 
federal government has no general 
power to punish crimes and that this 
power does not rest upon any power 
granted to Congress. Nevertheless, 
the provision remains in force at 


present and obstructs the assertion 
of the Wilcox defense in tax cases 
because it would entail as a defense 
the proof of another federal crime. 


In net worth prosecutions entail- 
ing a proof of increases in net worth 
as well as in persona! expenditures, 
taxpayers often attempt to reduce 
the net worth increases by proof of 
funds accumulated prior to the prose- 
cution period (called a “cash hoard’’) 
or by proof of additional liabilities 
at the end of the prosecution period. 
The contention of additional loans 
unaccounted for by the government 
was a major defense in the Beck net 
worth prosecution. The net worth 
method is also used for civil purposes 
in determining whether the civil fraud 
penalty is applicable and in deter- 
mining the tax deficiency. The act 
now prohibits, and makes its willful 
violation a criminal offense, any labor 
organization from making, directly or 
indirectly, any loan or loans to any 
officer or employee which result in a 
total indebtedness in excess of $2,000.* 
The loan-limitation provision is the 
response to the McClellan committee 
finding that loans of union funds have 
gone to favored officers without simi- 
lar opportunities being afforded to 
rank-and-file members. This provision 
is essentially a safeguard for union 
funds, but it may again foreclose one 
of the contentions asserted in income 
tax cases because it would, as with 
the embezzlement defense, entail the 
disclosure of another federal crime. 


The act contains both criminal sanc- 
tions and civil enforcement remedies 
which are, in some regards, compa- 
rable to the dichotomy of criminal 
and civil sanctions contained in the 
Internal Revenue Code. Criminal acts 
subjecting persons who willfully vio- 
late Title II to fine or imprisonment, 
or both, include the making of a false 





*See S. Rept. 141, 82d Cong. Ist Sess. 
(1951), pp. 21-32. 
* 46-1 ustc J 9188, 327 U. S. 404. 
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statement or a misrepresentation of a 
material fact, knowing it to be false, 
and the intentional failure to disclose 
a material fact.** Ample precedent as 
to the meaning of the term “willful” 
in the context of the willful noncom- 
pliance or the willful affirmative con- 
cealment in the reporting of financial 
data is found in the income tax cases.” 
The act also defines as “criminal acts” 
the willful making of a false entry 
or the willful concealment, withhold- 
ing or destruction of any books or 
records required to be kept.?” Once 
again, ample precedent as to affirma- 
tive acts of deception is to be found 
in the income tax cases where the 
proof of such affirmative acts consti- 
tutes an indicia of fraud.** 

Each individual required by the 
statute to sign the reports is person- 
ally responsible for the filing of such 
reports and for any statement con- 
tained therein which he knows to be 
false.2® This express provision elimi- 
nates the problems sometimes en- 
countered in income tax prosecutions 
involving failure to file returns where 
it is difficult to prove that certain 
persons, generally corporate officers, 
had the responsibility for filing the 
return. 


Enforcement of the reporting re- 
quirements by the Secretary of Labor 
also includes the bringing of civil 
actions in a United States district 
court for appropriate relief whenever 
it appears that anyone has violated, 
or is about to violate, any provisions 
of the title.*° It is significant that 


injunctive relief, as specifically pro- 
vided for by statute, is a new concept 
in the field of reporting financial data 
that could have peculiar complica- 
tions, depending upon the breadth of 
the order. 


The McClellan committee frequently 
alleged that gangsters and hoodlums 
have successfully infiltrated some labor 
unions and that higher union authority 
has shown no desire to rid the labor 
movement of those with lengthy crimi- 
nal records. The legislation, accord- 
ingly, contains what may be called 
another sanction embodied in the pro- 
vision disqualifying Communists and 
certain persons convicted of specified 
crimes from holding union offices for 
a certain period of time.** The enu- 
merated crimes barring ex-convicts 
from holding office contain most of 
the common law crimes that are maium 
in se, but the crime of income tax 
evasion is missing—apparently on the 
theory that it is only malum prohi- 
bitum and does not involve moral turpi- 
tude comparable to the other listed 
crimes. 


Investigations and Enforcement 
The Secretary of Labor is author- 
ized to make investigations when he 
believes it necessary to determine 
whether anyene has. violated, or is 
about to violate, the law.** Pursuant 
to this authority, the Secretary may 
enter places, inspect records and ques- 
tion persons as he considers neces- 
sary to enable him to obtain the facts. 
This authorization includes all pro- 
visions of the law except the “bill of 





* Sec. 209(a) and (b). 

*“Willfulness” is classically defined in 
Murdock v. U. S., 3 ustc J 1194, 290 U. S. 
389, 394-395 (1933), where the Supreme 
Court said: 

“The word often denotes an act which is 
intentional, or knowing or voluntary, as 
distinguished from accidental. But when 
used in a criminal statute it generally means 
an act done with a bad purpose 
without justifiable excuse 
bornly, obstinately, perversely ... . 


; .stub- 
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word is also employed to characterize a 
thing done without ground for believing it 
is lawful.. . . or conduct marked by care- 
less disregard whether or not one has the 
right so to act.” 

* Sec. 209(c). 

* See Spies v. U. S., 43-1 ustc J 9243, 317 
U. S. 492. 

* Sec. 209(d). 

* Sec. 210. 

* Sec. 504. 

* Sec. 601(a). 





rights” for union members and the 
amendments to the Taft-Hartley Act. 
The administrative structure for the 
investigation of the reports that are 
filed is presently being formed. Plans 
are underway whereby an enforce- 
ment system very similar to that of 
the Internal Revenue Service will be 
established. This enforcement pro- 
gram will include regional field offices 
complete with staffs of investigators. 
Whereas many of the investigating 
agents will be drawn from existing 
departments or agencies of the govern- 
ment, there is the ever-present danger 
of an infringement of individual con- 
stitutional rights resulting from the 
zeal of newly formed investigatory 
agencies acting in uncharted pro- 
cedural channels. The investigating 
agents of both the Internal Revenue 
Service and the Federal Bureau of 
Investigation, for example, are trained 
in a tradition of investigating experi- 
ence under established investigating 
techniques which typically respect the 
rights of individuals. It will take time, 
and perhaps heavy litigation, to es- 
tablish this same precedent in the 
new agency where the investigatory 
powers are relatively undefined. 


A cardinal example of exploring the 
unknown concerns the application of 
the immunity provision contained in 
the act. For purposes of any investi- 
gation, provided for in the act, re- 
lating to the attendance of witnesses 
and the production of books, papers 
and documents, the act incorporates, 
by reference in practically unnoticeable 
language, the provisions of the Fed- 
eral Trade Commission Act of Sep- 
tember 16, 1914, as amended (15 USC 
Sections 49-50).°* Under these sections 
no person is excused from attending 
and testifying, or from producing 
documentary evidence, on the ground 


or for the reason that the testimony 
or evidence required of him may tend 
to incriminate him. However, accord- 
ing to the statute, no natural person 
shall then be prosecuted or subjected 
to any penalty or forfeiture for or on 
account of any transaction, matter 
or thing concerning which he may 
testify or produce evidence. Despite 
the broad language, this provision has 
been strictly construed so that im- 
munity is granted only to one testify- 
ing or producing evidence under the 
compulsion of a subpoena and not 
voluntarily.** Similarly, the scope of 
immunity is very much in doubt, that 
is, whether the immunity provided for 
is sufficiently broad to deprive the 
witness of his constitutional privilege 
against self-incrimination as to all 
matters.** Again, despite the broad 
statutory language, it is likely that 
the immunity provided relates only 
to violations of the act and not to 
offenses under other federai statutes. 
Hence, for example, it is unlikely that 
an individual can gain immunity from 
an income tax evasion prosecution by 
turning over his books and records 
in response to a subpoena issued un- 
der the investigatory power given the 
Secretary of Labor. 

If this immunity is broadly applied, 
it would be possible, of course, for an 
individual to maneuver for immunity. 
Yet, any immunity of lesser scope 
would seriously prejudice an indi- 
vidual forced to turn over his books 
and records for purposes of this act 
when there is the possibility of other 
federal prosecution. 


Practical Accounting Problems 


Any statutory scheme of the mag- 
nitude of this act requiring the re- 


(Continued on page 136) 
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* Cannan v. U. S., 19 F. 2d 823 (CA-5, 
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The NLRB’s Craft Severance Rule 
and Intraplant Truck Drivers 


By DALE D. McCONKEY 


In certain circles the driver of a garbage truck is considered a craftsman. 
Tracing the history of the National Labor Relations Board's thinking, Dale D. 
McConkey shows the development of this concept. He is the director of 
industrial relations for Beech-Nut Life Savers, Inc., Canajoharie, New York. 


FAVORITE ORGANIZING TACTIC used by most unions is to 

first secure a “foot in the door” and then use this foot for expand- 
ing the organizing drive into the other areas of a plant. This foothold 
may take several forms—planting organizers, converting employee 
leaders of presently established clubs and organizations, playing up to 
dissident employees, pressuring by family members who are already 
members of the union, and others. However, in the instance of unions 
which represent truck drivers the National Labor Relations Board 
has provided a ready-made foot in the door through application of its 
craft severance doctrine to truck drivers. The intent of this paper is 
to analyze the Board’s decisions in this area as well as the basis upon 
which the decisions were made. 

This discussion will be confined to what might be termed “inside” 
or “intraplant” truck drivers. As used in this connection, the term 
“inside” drivers is intended to mean those drivers who are members 
of a larger bargaining unit, usually a production-and-maintenance unit, 
and who service these operations, as contrasted to “outside” or “over 
the road” drivers. 

The Board’s basic thinking on craft severance is contained in the 
American Potash & Chemical Corporation decision,’ which is used by the 
Board as the primary test as to whether or not it will permit craft 
severance. In American Potash, the Board set forth the following 
standards for granting severance: A true craft union must exist com- 
posed of skilled journeymen craftsmen, all of whom must be practi- 
tioners of the same allied craft and must be primarily engaged in the 
performance of tasks requiring the exercise of their craft skills. 

In American Potash the Board also recognized the equities of cer- 
tain other minority groups and, though they lacked the hallmark 
of craft skills, they might nevertheless be considered as qualified for 
severance. These were described as “functionally distinct departments 
containing employees identified with traditional trades or occupations 
distinct from that of other employees and who have common special 
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interest in collective bargaining for 
that reason.” 


In establishing the American Potash 
standards, the Board stated that the 
rule would be rigidly enforced and 
would be applicable only to groups 
exercising genuine craft skills. Two 
aspects of the Board’s decision are 
especially pertinent to this paper: (1) 
The employees must be engaged 
“primarily” in craft skills and (2) the 
rule would be “rigidly enforced.” 


Since adopting the American Potash 
test, the Board has applied it to nu- 
merous cases in which the. Teamsters 
have requested the right to carve out 
truck drivers from larger bargaining 
units—bargaining units of produc- 
tion-and-maintenance employees which 
also included truck drivers. This 
paper will now proceed with a dis- 
cussion of how the Board has applied 
its craft severance doctrine in the 
leading cases involving intraplant 
truck drivers. 


Kalamazoo Vegetable Parchment 
Company 

In this case,? the Teamsters sought 
to sever truck drivers and helpers 
from an _ existing production-and- 
maintenance unit. Eight drivers, 
members of the shipping department, 
spent about 25 per cent of their time 
actually driving trucks, of which about 
15 per cent was concerned with de- 
liveries and pickups within the plant 
area. About 50 per cent of their time 
was spent in loading and unloading 
their trucks, and during the remainder 
of their time they were engaged in 
general work in the shipping depart- 
ment. The truck drivers shared common 
supervision with the other shipping 
employees. 


In addition to the eight truck drivers 
in the shipping department, there 
were six employees classified as truck 


drivers in the maintenance depart- 
ment. These drivers spent approxi- 
mately 50 per cent of their time driving 
trucks and 25 per cent of their time 
doing manual labor. They were su- 
pervised by the master mechanic who 
supervised all maintenance employees. 


On these facts, the Board denied 
severance on the basis that the in- 
terests of the truck drivers were not 
materially distinct from those of 
the other production-and-maintenance 
employees. 


American Can Company 


The Board, with then Chairman 
Farmer dissenting, again denied a 
Teamsters bid for the severance of 
truck drivers from an existing unit of 
production-and-maintenance employees 
at the Milwaukee works of the Ameri- 
can Can Company.* 

In this case the ten truck drivers 
worked during the busy summer 


months hauling beer cans to breweries 


in Milwaukee. During the slack winter 
season, in accordance with plant-wide 
seniority governing layoffs, about 
five of the drivers were temporarily 
transferred back to their original jobs 
or to other production work within 
the plant and received the rate of pay 
for the job to which each was as- 
signed. The ten drivers were part of 
an over-all shipping department and 
enjoyed the same benefits as the other 
employees. 


When denying the Teamsters peti- 
tion, the Board attached special em- 
phasis to the facts that the employees 
were not hired as truck drivers and 
to a large extent, throughout much 
of the year, shifted back to nondriv- 
ing jobs, and thus performed jobs 
similar to those performed by other 
employees in the existing unit. 


Dissenting in the American Can 
case, Chairman Farmer stated: “. . . 





*106 NLRB 792. 
120 


*108 NLRB 1657. 


February, 1960 © Labor Law Journal 





I am sure employers frequently write 
their table of organization so as to 
include their truckdrivers in an over- 
all warehouse and shipping depart- 
ment. While American Potash speaks 
in terms of departmental units, I did 
not assume that this meant that the 
Board would consider the empioyer’s 
organization chart as controlling.” 


Richmond Engineering Company 


Reasoning along lines similar to its 
decision in American Can, the Board 
rejected a Teamsters bid for craft 
severance in Richmond Engineering 
Company, Inc.* The Board decided 
that the truck drivers did not appear 
to constitute a functionally distinct 
group with special interests essen- 
tially different from those of the em- 
ployer’s other employees. 


In this case the ten truck drivers 
were a part of the shipping and re- 
ceiving department, which was part 
of a production-and-maintenance unit. 
About 60 per cent of the truck drivers’ 
time was spent driving on the road; 
and, in addition, they were required 
to load and unload material. Oc- 
casionally they did production work 
in the employer’s fabricating shop, 
moving equipment. At times they 
also operated winches on the truck 
and assisted in erecting tanks at cus- 
tomers’ job sites. Within the two 
years preceding the bid for severance, 
ten truck drivers had’ been promoted 
to higher rated jobs in production- 
and-maintenance classifications, and 
ten truck drivers previously had dif- 
ferent classifications. Such interchanges 
were of both a temporary and perma- 
nent nature. About five employees 
who were not classified as truck drivers 
occasionally drove trucks when a 
regular driver was ill. Truck drivers 
were on a plant-wide seniority basis. 


The Board, with then Chairman 
Farmer again dissenting, refused to 


permit self-determination on the bases 
that the truck. drivers did production 
work and moved to permanent pro- 
duction-and-maintenance jobs; pro- 
duction-and-maintenance employees 
became permanent truck drivers; and 
other employees temporarily replaced 
the truck drivers. Because of the 
preceding, the Board reasoned that 
the truck drivers did not constitute 
a functionally distinct group. Rely- 
ing upon the severance rules announced 
in American Potash, Chairman Farmer 
would have permitted self-determina- 
tion by the truck drivers on the grounds 
that the Teamsters had traditionally 
represented truck drivers, and that 
the truck drivers. concerned consti- 
tuted an “ever present” and function- 
ally distinct group regardless of what 
jobs the employees held prior to, or 
after, becoming truck drivers. 


Interchemical Corporation 

Interchemical > empioyed four truck 
drivers, with two drivers on each shift. 
The four truck drivers were part of 
the shipping department, along with 
two other employees classified as 
“packer” and “shipper.” All worked 
under the supervision of the shipping 
clerk and were members of a produc- 
tion-and-maintenance unit. The four 
drivers, in addition to driving, per- 
formed inside work of moving ink 
containers in hand trucks to the ship- 
ping dock, labeling the containers and 
loading them on the trucks. Their 
outside duties occupied four to six 
hours of an eight-hour day and con- 
sisted of making deliveries, alternat- 
ing in making out-of-town deliveries 
and picking up material at points of 
delivery for return to the plant. There 
was ‘no interchange between truck 
drivers and _ production-and-mainte- 
nance personnel. In the event of 
absence due to illness another driver 
served as a substitute and worked a 
double shift. 
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The Board held that the drivers 
constituted a functionally distinct 
group as they spent the major part 
of their working time in actual driv- 
ing, a function materially different from 
that performed by other employees. 


Endicott-Johnson Corporation 


In Endicott-Johnson,® the truck 
drivers were members of the com- 
pany’s mechanical service division 
along with employees classified as 
platform men, janitors, tractor opera- 
tors and utility men. A Teamsters 
local petitioned to represent the truck 
drivers as a separate unit. Many of 
the truck drivers were engaged in 
handling interplant movement of ma- 
terials. Generally they spent only 40 
per cent of their time in actual driving 
and the remainder in loading and un- 
loading. The drivers had other duties 
in the performance of which they 
often worked alongside, and performed 
the same functions as, other employees. 
No hiring standards existed for truck 
drivers and many had been supplied 
from the existing workforce. The 
drivers and nondrivers shared com- 
mon employee benefits and compen- 
sation practices. 


The Board ruled that a unit of 
truck drivers was inappropriate be- 
cause more than half of their time was 
spent in duties other than driving; a 
large part of their workday was spent 
working with other employees; and 
they received no special training, were 
not hired as experienced drivers and 
shared a community of interest with 
other employees regarding pay and 
employee benefits. 


United States Smelting, Refining 
and Mining Company 

In this case * the Teamsters sought 
representation rights for intracom- 


pany truck drivers. The facts indi- 


cated that two to four truck drivers 
were employed during the summer 
months, driving between the townsite 
and the field sites, carrying coal and 
other supplies, materials and equip- 
ment to and from the field sites. 
Apart from driving, their only other 
duties consisted of loading and un- 
loading trucks. The employer opposed 
severance on the grounds that the 
truck drivers made intracompany 
deliveries, worked closely with other 
employees and were paid on the same 
basis as other employees. 


The Board found that because (1) 
the truck drivers’ duties were con- 
fined to driving, loading and unload- 
ing trucks, (2) they were under separate 
supervision and (3) they traveled dis- 
tances varying from nine to 35 miles 
between company locations, they con- 
stituted a homogeneous, functionally 
distinct group which the Board had 
traditionally recognized. An election 
was directed among the truck drivers. 


The interesting facets of this case 
were that the truck driving was car- 
ried on only for the limited period 
during the summer months and that 
the Board, in its decision, made special 
note of the distance which the drivers 
drove. In other cases, the Board 
has not used the distance driven as 
one of the bases for its decisions. 


Painesville Works, General 
Chemical Division, Allied Chemical 
and Dye Corporation 


In Allied Chemical and Dye,’ the 
Board specifically overruled its de- 
cisions in Richmond Engineering and 
American Can. The Teamsters sought 
to sever a unit of truck drivers from 
an existing unit of production-and- 
maintenance employees represented 
by District 50 of the United Mine 
Workers. Newly hired employees 
were placed in “utility” or “truck 
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driver utility” classifications from 
which they were later transferred to 
regular jobs. The “truck driver utility” 
group performed tasks such as paint- 
ing, waterproofing, erecting scaffolds, 
cleaning sulphur pits, and maintain- 
ing and repairing trucks. The em- 
ployees classified as truck drivers also 
performed these duties during slack 
periods or to fill out the workday 
after their driving duties had been 
completed. Although the truck drivers 
and utility employees did not share 
common supervision, they were on a 
common plant-wide seniority list and 
enjoyed the same company benefits 
and general working conditions. 

Both the employer and District 50 
opposed severance of the truck drivers. 
The Board, relying on its decision in 
Interchemical Corporation,® accorded 
the drivers the right of separate repre- 
sentation. In so doing, the Board 
stressed that the amount of time spent 
actually on driving was not the only 
test for determining the appropri- 
ateness of a separate unit of drivers, 
but that it also considered time spent 
in loading and unloading, which was 
a normal incident of a driver’s duties. 
Therefore, where the aggregate time 
spent on all these functions predomi- 
nated over time spent in other duties, 
the Board accorded drivers the right 
to separate representation. 


Beech-Nut Life Savers 

In Beech-Nut Life Savers,’ the com- 
pany employed four handymen who 
performed miscellaneous tasks, includ- 
ing a certain amount of intraplant 
truck driving. All four men were 
members of an unloading gang of a 
production-and-maintenance bargain- 
ing unit. The employees involved 
spent 19 per cent, 22 per cent, 35 per 
cent and 52 per cent, respectively, of 
their normal workday actually driv- 
ing. The remainder of their time was 


spent in various activities including 
loading garbage, moving furniture, 
storing supplies, and loading and un- 
loading raw and finished materials— 
duties identical to those performed by 
other members of the unloading gang 
who did no driving. When the un- 
loading gang worked overtime, the 
four drivers shared in the overtime 
work even though no driving was in- 
volved. In addition, the drivers and 
other members of the unloading gang 
shared other common interests—they 
were on the same seniority list and 
were supervised by the same foreman. 
When the truck drivers were absent, 
other members of the unloading gang 
took over as truck drivers. 


Upon petition for representation by 
the Teamsters, both the employer 
and production-and-maintenance union 
objected on the ground that the four 
drivers did not constitute a function- 
ally distinct group such as the Board 
had traditionally accorded the right 
of self-determination. The Board, how- 
ever, disregarded this contention and 
directed an election among the drivers. 


American Aniline Products, 
Unit of Koppers Company, Inc. 


This Koppers case * involved a con- 
test between the Oil, Chemical and 
Atomic Workers (which sought the 
entire production-and-maintenance unit ) 
and the Teamsters for representation 
rights for intraplant truck drivers and 
warehousemen. The basic issue pre- 
sented was the severance of these two 
groups of employees. from the pro- 
duction-and-maintenance unit. On 
all facts, the Board found that the 
intraplant truck drivers (and ware- 
housemen) did not exercise genuine 
craft skills, nor did they constitute a 
functionally distinct department identi- 
fied with a traditional trade or oc- 
cupation having special interests distinct 
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from other employees. Accordingly, 


the Board ruled that the unit sought 
by the Teamsters was inappropriate. 


Sears, Roebuck & Co. 

One cf the Board’s latest decisions 
as to the appropriateness of a unit of 
truck drivers is the Sears, Roebuck 
decision.” In this case the Team- 
sters sought to represent a unit of 
truck drivers and helpers at the em- 
ployer’s service building. The em- 
ployer pointed out that the employees 
involved were not ordinary package 
delivery truck drivers but were primar- 
ily delivery servicemen, indistinguish- 
able from other servicemen who also 
used the employer’s trucks and whom 
the union sought to exclude. 

The truck drivers and helpers 
sought by the union made up the 
delivery service department in the 
service building. They were under 
separate immediate supervision from 
other service building employees and 
delivered to customers bulk items of 
merchandise. When performing their 
delivery functions, they were required 
to lay sized rugs, pack, place furni- 
ture, install refrigerators, set up tele- 
visions and other appliances, collect 
money and obtain receipts. In find- 
ing that the truck drivers and helpers 
constituted an appropriate unit, the 
Board ruled that these miscellaneous 
duties did not detract from the em- 
ployees’ primary occupations as de- 
livery truck drivers and helpers. The 
Board made reference to its ruling in 
an earlier Sears, Roebuck case and 
to the Maas Brothers, Inc. case.** 


Conclusion 

The Board’s thinking regarding the 
treatment of truck drivers as crafts- 
men has undergone considerable change 
since the American Potash decision. 
In the early cases following this de- 


cision, the Board did make an attempt 
to follow the criteria that the group 
desiring severance must be one which 
exercised genuine craft skills and that 
this rule be strictly enforced. How- 
ever, beginning with its decision in 
Interchemical and Allied Chemical and 
Dye, the Board began to relax these 
criteria. 

From the Board’s various decisions 
involving severance of intraplant truck 
drivers from production-and-mainte- 
nance units, several standards have 
evolved for determining the appropri- 
ateness of a unit of truck drivers.’® 

(1) The amount of time spent in 
actual driving duties is not controlling. 
(Allied Chemical and Dye; Beech-Nut 
Life Savers.) 

(2) Time spent loading and unload- 
ing, incidental to driving duties, will 
also be considered. (Allied Chemical 
and Dye.) 

(3) Where the aggregate of time 
spent in duties described in conclu- 
sions (1) and (2) is greater than that 
spent in other duties, the Board will 
accord the right to separate determi- 
nation. (Allied Chemical and Dye.) 

(4) Community of interests such 
as fringe benefits, rates of pay, sen- 
iority systems, etc., will be given little, 
if any, weight in the face of time 
considered as actual driving duties. 
(Beech-Nut Life Savers; American 
Can; Ailied Chemical and Dye.) 

(5) The union seeking severance 
must be one which has traditionally 
represented the work performed by 
the employees sought. (American 
Potash; Beech-Nut Life Savers; Sears, 
Roebuck; etc.) 

(6) The American Potash stand- 
ard of a “functionally distinct de- 
partment” need not be met. Truck 
drivers which are not a functionally 


(Continued on page 142) 
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Wage Guarantees: A Re-examination 
By RICHARD M. BOURNE 


Do wage guarantees restrict management? No, says the author of 
this article, who believes that the history of programs adopted 
to date proves such fears groundless. He is associate professor 
of business organization and management, University of Nebraska. 


INCE THE NEGOTIATION of the Ford-UAW agreement in 

1955, the principle of supplementary unemployment benefits has 
been incorporated in agreements in a wide variety of other industries. 
While many business leaders still express fears regarding the union 
demands for greater job security, a great deal of the original oppo- 
sition has diminished. 


While some guaranteed employment plans had been in effect 
for many years, the demands of the United Automobile Workers in 
1955 created a renewed interest and launched a debate which is still 
continuing. Since that time some form of employment guarantee 
or unemployment insurance has been a major issue in many other 
negotiations. 


From the first guarantee plan in the wallpaper industry in 1894, 
various types of guarantees have been established in a variety of in- 
dustries. Many of these were short-lived and abandoned after a few 
years, including most of those which were established under the pro- 
visions of the Wisconsin Unemployment Compensation Law. How- 
ever, the Department of Labor reported 196 still in existence in 1946.1 


The best-known plans which have survived over a period of years 
are those of Hormel, Procter and Gamble, and the Nunn-Bush Shoe 
Company. These are the only surviving plans established before 
World War II covering large numbers of employees. However, some 
type of employment security or unemployment benefit plans have 
been in effect in other areas. Some of these are the basic crew type 
inaugurated on the Seaboard Railroad in 1928.2 Here the employer 
guaranteed annual employment to a set number of shop employees 
each year. No assurance of steady employment or pay was given to 
to any employees not in this basic crew. Actually, the Nunn-Bush 
plan is of this type, in that employment is guaranteed to a fixed num- 
ber of class A workers. Other employees may become a part of the 
guarantee group only as vacancies occur. 





‘Guaranteed Wage or Employment Plans (Bureau of Labor Statistics Bulletin 
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Another form of guarantee is pro- 
vided in termination or dismissal pay 
provisions. Originally designed to 
protect worker incomes in the event 
of technologic displacement, many 
plans provide for payments for un- 
employment as well as permanent 
separation. Of course, other workers 
have enjoyed annual wages without 
specific guarantees. Teachers, for ex- 
ample, are usually employed for a 
school year, and the annual salary is 
often paid out over a 12-month period. 
Many office and sales employees have 
in substance an annual employment 
without any specific guarantees. 


Any attempt to appraise the effects 
of such guarantees must consider each 
of these types. A condemnation of 


guaranteed annuai wage plans in toto 
fails to recognize that many workers 
are covered by job security plans 
which cannot be defined as guaranteed 
annual wage plans. Even those meet- 
ing strict definitional limitations vary 
widely as to coverage, qualification 


requirements and limitations upon 
employer liability. Despite these 
differences, criticism is often directed 
at guarantee plans without any dis- 
tinction as to the type of program 
under consideration. 


Thus a leaflet of the National 
Association of Manufacturers states: 
“If a guaranteed annual wage were to 
become widely fixed in our economy, 
its impact would be felt not only by 
employees and employers, but to a 
great degree by the consuming pub- 
lic and by the economy as a whole.” 
And further: “Should guaranteed 
wage plans take root, even in a few 
basic industries, their effect will per- 
meate the entire economy. The costs 
involved in a guarantee will add to 
the price which the consumer must 


pay.” 3 


Literally, a guaranteed annual wage 
means the assurance by an employer 
that the covered worker will draw a 
fixed wage per year divided into a 
set number of pay periods. The Hor- 
mel plan is of this type. However, 
the name has been applied loosely to 
many types of programs which could 
not meet this definition. 


One such variation would be a 
guaranteed employment plan. Here 
the worker is assured of a minimum 
number of days or weeks of work a 
year. The employer, however, ordi- 
narily reserves the right to transfer 
workers to other jobs or shorten the 
workweek as may be required. The 
Procter and Gamble plan, for ex- 
ample, provides for 48 weeks of work 
with the right to reduce hours to 75 
per cent of the normal workweek. 
Workers may also be transferred to 
other jobs and will receive the rate 
of pay for the job to which assigned. 


A third type of plan provides for 
supplemental income during layoffs, 
or upon dismissal, in the form of 
severance pay. Under this type, pro- 
vision is made to pay the employee 
a given sum of money in the event 
of layoff or loss of job. The amount 
is usually dependent upon the em- 
ployee’s length of service with the 
employer and his rate of pay. Some 
plans offer the employee the option 
of severance pay rather than transfer 
or retirement if eligible. In most 
cases the acceptance of the dismissal 
allowance terminates the employment 
relationship, and the worker forfeits 
any seniority or recall rights.* 


Wage advance plans offer another 
means of providing some income dur- 
ing periods of layoff. These are a type 
of loan plan whereby the employer 
advances money to the employee when 
his earnings fall below certain levels. 





* Industry's View on the Guaranteed An- 
nual Wage (New York, March, 1955). 
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The employee then repays the loan 
from future earnings. In some cases, 
reserve accounts are established with 
any earnings above a predetermined 
figure going into the reserve. Pay- 
ments are then made to the employee 
when earnings fall below the mini- 
mum. Such a provision is also a fea- 
ture of the Nunn-Bush plan. Such 
provisions make no guarantee but 
operate merely to equalize income 
over a period of time. 


Still different are the agreements 
negotiated in the automobile indus- 
try in recent years; these are of an 
income supplement type. As_ these 
plans are related to, and provide pay- 
ments above, unemployment compen- 
sation, they have been properiy called 
“supplemental unemployment benefit 
plans.” Such payments are made by 
the employer from a reserve fund, and 
liability is limited to the resources of 


the fund. 


A somewhat different approach is 
found in the individual account plans. 
The agreements in the glass industry, 
for example, provide for a payment of 
ten cents per employee hour worked 
into a security account maintained 
for each employee. The account of 
any employee may be drawn upon 
by him in the event of layoff or un- 
employment due to illness. A maxi- 
mum of $600 is set for each account, 
but company payments continue and 
the excess is added to the worker’s 
vacation pay. The full amount in any 
employee's account is payable to his 
estate in the event of death or is paid 
in cash upon termination of employ- 
ment or retirement. Company pay- 
ments to the accounts may be viewed 
as withheld pay vested in the em- 
ployee and payable ultimately to his 
benefit. 


Requirements for Eligibility 


In any of the plans, regardless of 
type, there are established require- 
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ments to beconie eligible for benefits. 
In the basic crew type, guarantees 
are provided for only a_ specified 
number of workers. The Nunn-Bush 
plan, for example, includes 595 em- 
ployees in the class A group. This 
group includes those whose service 
began prior to March 1, 1942, and 
others who advanced into the group 
as vacancies occurred. The qualifica- 
tion is thus based upon relative sen- 
iority rather than upon any absolute 
time period. The employment guar- 
antee operates in conjunction with 
the “share the production” plan, un- 
der which annual wages are related 
to a fixed percentage of the value 
added by manufacture. Wages paid 
are considered as a drawing account 
from this annual sum. The wage rate 
is determined by job evaluation, and 
the weekly wage is based upon the 
estimation of the annual share. Earn- 
ings in excess are paid into a reserve 
fund to the credit of the individual 
employee. In any pay period when 
earnings fall below the weekly wage, 
funds are withdrawn from the reserve 
to equalize pay. If reserves become 
excessive or show signs of being de- 
pleted, the weekly wage or drawing 
amount may be adjusted by joint 
company-union action. 


This portion of the Nunn-Bush pro- 
gram involves both a flexible wage 
and a wage equalization. While supple- 
menting the work guarantee and cover- 
ing nearly all employees of two or 
more years’ service, only the A group 
is covered by the guarantee provisions. 
In other plans there are usually mini- 
mum-length-of-service requirements 
for eligibility. Most require that the 
worker be hired as a full-time perma- 
nent employee, and exclude part-time 
and temporary workers. Most pro- 
vide that permanent employees be- 
come eligible for security benefits 
only upon completion of a specified 
period of employment: Two years is 
required under the Procter and Gamble 
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plan; the Ford-UAW contract es- 
tablishes one year with credits 
accumulated from the first day of 
employment; and three years is pro- 
vided in the agreement between the 
Continental Can Company and the 
United Steelworkers. 


Eligibility under dismissal pay plans 
ranges from one year to three years, 
although some give a few days pay 
» for less than one year. However, in 
most of these the amount of benefit 
is determined by the length of service 
so that eligibility requirements are not 
as significant as in other programs. 


Guarantees in most plans are thus 
limited in their coverage by some 
provision as to eligibility. In essence, 
an employee may be required to earn 
some job rights before receiving any 
measure of income security. The em- 
ployer does not assure every worker 
employed that he will be guaranteed 
any definite amount of employment or 
wage, and the employer is free to dis- 
miss or lay off those employees who 
have not qualified for the guarantee. 


Criticisms Directed at Principle 


The general criticisms leveled at 
guaranteed wage plans are often di- 
rected at the principle of guarantees 
rather than at any particular type or 
plan. True, many of the criticisms 
were directed toward the proposals 
made by the United Automobile 
Workers preceding their 1955 negoti- 
ations. Emerson P. Schmidt, of the 
United States Chamber of Commerce, 
in a paper presented in 1953 called 
attention to these variations: “Many 
of the endless arguments about the 
guaranteed annual wage flow from 
our inability to define the term pre- 
cisely. Can we evaluate that which 
is indefinable? Is work or income 


guaranteed? How much? To whom? 
Under what circumstances? What are 
the exceptions? Is the guarantee sus- 
pended under acts of God, fire, strikes 
among suppliers or transportation 
agencies, boycotts, war and defense 
mobilization requirements, etc.?” 
The chamber’s 1948 Report of the 
Committee on Economic Policy also 
noted the wide variation in types of 
plans and the various limitations and 
escape clauses.* Mr. Schmidt’s attack 
was aimed directly at the UAW plan, 
and a major part of this criticism was 
aimed at the administrative features 
rather than at the over-all problem of 
guarantees. 


The union plan called for two guar- 
antees, one a weekly and the other 
an annual. Workers first would be as- 
sured straight-time pay for 40 hours 
in any week for which they had no 
advance notice of a full week’s lay- 
off. When laid off for a full week, they 
would receive payments sufficient to 
provide the same living standards as 
when fully employed. For all sen- 
iority workers the guarantee would 
be effective up to 52 weeks, the exact 
number of weeks depending upon the 
length of service. Provision was to 
be made for co-ordination with state 
unemployment compensation laws, in 
that the employer’s liability would be 
reduced by any amount which the 
employee received in state benefits. 
Employees would also be required 
to register with local employment 
offices and to be available for other 
work. However, separate standards 
for “suitability” would be established ; 
and if an employee would be laid off 
from other employment, he would be 
able to pick up his guarantee pay- 
ments again. 


The plan proposed that the basic 
costs of both guarantees would be 





* Proceedings of the 1953 Annual Meeting of 
the Industrial Relations Research Association. 


128 


*Chamber of Commerce of the United 
States, The Economics of the Guaranteed An- 
nual Wage (Washington, D. C., 1948). 


February, 1960 © Labor Law Journal 





financed by the employer on a “pay 
as you go” basis, with the maximum 
liability limited to a fixed percentage 
of his payroll, the exact figures to 
be negotiated. The employer would 
further be required to contribute to a 
reserve fund to be held in trust and 
used only in cases of abnormal lay- 
offs. The size of the fund would be 
related to the employer’s “base pay- 
roll.” Once the fund reached the 
required amount, no further contri- 
butions would be required unless the 
fund was depleted by payments from 
it or the “base payroll” increased 
through increased employment. This 
provision, the union felt, would offer 
an incentive to the employer to regu- 
larize and stabilize employment. 


While the plans finally negotiated 
by the UAW and the major auto- 
mobile companies differed materially 
from the proposal, some common fea- 
tures are evident. 


Ford and GM Programs 


The Ford and General Motors pro- 
grams, as finally adopted, provided 
for a guarantee for a maximum pe- 
riod of 26 weeks. Present contracts 
permit payments for the same period 
as unemployment insurance payments 
to a maximum of 39 weeks. The 
amount of benefits, including unem- 
ployment compensation payments, was 
set at 65 per cent of normal base pay 
after taxes. This was to be reduced 
to 60 per cent after the first four 
weeks. However, this reduction has 
been eliminated in the current con- 
tract. The original weekly maximum 
of $25 from the fund has also been 
increased to $30. 


Rather than a current payment plan 
the agreements required the compa- 
nies to contribute five cents an hour 
into a benefit fund; once the fund 


reaches 100 per cent, further pay- 
ments are required only as necessary 
to maintain it at the 100 per cent 
level. Payments to unemployed work- 
ers are reduced if the fund is below 
the maximum amount. Originally, 
workers with less than ten years’ 
seniority earned credits at a reduced 
rate; now all workers accumulate one 
week of credit for each two weeks 
of employment. This final plan was 
worked out by the Ford Motor Com- 
pany in response to the union’s origi- 
nal proposals.’ 


The Ford people had in mind cer- 
tain basic criteria which they believed 
were essential to any supplemental 
benefit program. These, they felt, 
were met by the plan which was 
finally agreed to. These included: 


(1) A definite and predictable lia- 
bility. 

(2) A method of confining expec- 
tations of benefits within the limits 
of liability. 

(3) Protection against older seni- 
ority employees’ being laid off after 
available funds were exhausted 
through payments to low seniority 
workers. 

(4) Continuation of the basic re- 
sponsibility of the employee to seek 
other work. 

(5) The plan’s being a supplement 
to, and not a replacement of, state 
unemployment insurance plans. 


(6) A benefit structure to provide 
an incentive to the unemployed worker 
to seek other work and to avoid in- 
equities between those receiving bene- 
fits and those continuing at work. 

(7) Protection against continuing 
contributions to the benefit fund be- 
yond the needs of sound financing. 


(8) Provisions which would corre- 
spond to the standards of applicable 





*Ernest R. Breech, Planning the Future 
Strategy of Your Business (New York, Mc- 
Graw-Hill Book Company, Inc., 1956). 
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state unemployment compensation 
laws as to disqualifications and suit- 
able job offers. 


(9) Inclusion of only those laid off 
through lack of work. 


(10) Simplicity and economy of 
administration, with a minimum of 
union participation.*® 


Benefit plans became payable un- 
der the Ford plan in June, 1956. Dur- 
ing the year approximately 53,000 
weekly benefits amounting to about 
$800,000 were paid.® 


On December 31, 1956, the fund 
amounted to about $22 million. In 
1957, Ford reported progress in stabi- 
lizing employment. Less than 22 per 
cent of hourly rated employees were 
laid off at any one time, and in most 
cases the period did not extend be- 
yond two weeks. Nevertheless, some 
93,128 weekly benefits amounting to 
$1.4 million were paid. At the end 
of 1957 the fund totaled about $37 


million.?® 


Reduced production in 1958 in- 
creased payments to $13.3 million and 
the total number of weekly payments 
to 868,000. At the end of the year 
the fund had been reduced to $29.6 


million.’ 


A total of $16.3 million was paid 
out in benefits during the year. The 
UAW reports that its members in 
1958 received a total of nearly $38 
million in benefit payments from the 
three major automobile manufactur- 
ers.'* In a letter to local union off- 
cers, Walter Reuther reported that 
over $108 million had been received 
by members in the three years for 
which benefits had been paid.** 


Steel Plan 


The United Steelworkers and the 
major steel companies agreed upon 
their plan in 1956. While similar in 
many respects to those in the auto- 
mobile industry, there are some 
significant differences. Immediate 
contributions are set at three cents 
an hour rather than five cents. How- 
ever, the company has a contingent 
liability for the additional two cents 
in the event funds are insufficient to 
meet requirements. While the basic 
benefit payments are set at 65 per 
cent of take-home pay, an additional 
$2 is allowed for each dependent up 
to four. Of course, a person with 
more dependents has a smaller with- 
holding tax and his take-home pay 
would be greater, so that the num- 
ber of dependents affects the benefit 
amount in two ways. 


Another distinct feature of the steel 
plan is the 52-week maximum-benefit 
period. Upon the expiration of state 
benefits, the company assumes the 
entire obligation to a maximum of 
$47.50 a week plus the dependency 
allowance.** 


These plans established the basic 
pattern, and similar plans have been es- 
tablished with Continental and Ameri- 
can Can Companies, Allis-Chalmers 
and the big four rubber companies. 


‘Individual Income Security Plans'’ 


A variation of this type of plan has 
been adapted in other areas, notably 
in the glass industry. These fall un- 
der the category of “individual income 
security plans.” The employer’s en- 
tire contribution is vested with the 
individual employee. Benefits may be 





*Talk prepared for delivery before the 
Midwest Economics Association by Mal- 
colm L. Denise, general industrial relations 
manager, labor relations, Ford Motor Com- 
pany, April 20, 1956. 

® Ford Motor Company, 1956 Annual Report. 

*” Ford Motor Company, 1957 Annual Report. 
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paid not only for layoff but, also, in 
the event of illness. A maximum of 
$600 is established for each employee 
account. When an account reaches 
this figure, additional company pay- 
ments are added to the employee’s 
vacation pay.*® 


The company’s liability under these 
plans is fixed at a given amount per 
hour, irrespective of employment ex- 
perience. The incentive to stabilize 
employment claimed for the Automo- 
bile Workers’ agreements is, there- 
fore, lacking. An employee’s account 
is canceled by the payment of any 
remaining funds at retirement or termi- 
nation of employment, or to his estate 
in the event of death. 


Maritime Plan 


The plan adopted by the National 
Maritime Union and the Atlantic and 
Gulf Coast Ship Operators is differ- 
ent from either of these two types. 
The plan covers many different em- 
ployers rather than any single firm. 
The benefits are established in flat 
amounts rather than being related to 
take-home pay, and the duration of 
benefits is related to the type of un- 
employment rather than to the length 
of service. 

Benefits are set at $25 a week when 
unemployment compensation is paid 
or $40 when the worker does not 
receive state compensation. Unem- 
ployment when a ship is laid up, lost 
or sold draws benefits up to three 
weeks. A worker may also draw up 
to 13 weeks on disability, two weeks 
for care of a spouse who is ill, and 
from three to five weeks additional 
while waiting to regain a ship. A 
maximum of $240 in benefits is set 
for any 365-day period.*® 


Basic Crew Plan 


The basic crew type of plan is rep- 
resented by that negotiated between 
Teamsters, Local 688, and a number 
of companies in the St. Louis area. 
In general, the contracts provide for 
2,000 hours work each year. This 
guarantee, however, is limited to a 
specified percentage of the payroll, 
eligibility to be determined on a senior- 
ity basis. The number included in 
the “basic crew” varies from em- 
ployer to employer, but will usually 
include from 50 to 60 per cent of the 
employees on the roster."* 


Dismissal Pay or Severance Plans 


Dismissal pay or severance plans 
constitute another approach to income 
protection. This approach was orig- 
inally developed primarily to provide 
a cushion for workers displaced by 
technological change. The encourage- 
ment of railroad mergers under the 
Emergency Railroad Transportation 
Act of 1933 also brought demands 
for some type of income protection. 
More recently the principle has been 
more generally accepted as providing 
a cushion during job readjustment 
and, also, as payment for employee 
job rights which are lost upon dis- 
missal, such as seniority and other 
benefits related to length of service. 
In some instances payments are made 
in lieu of notice or as compensation 
for accrued pension, vacation, profit- 
sharing or other rights."* 


Dismissal pay provisions have also 
been added to and correlated with 
supplemental benefit plans. In other 
cases employers have established some 
plan, either formally or informally, 
outside of union agreements. Some 
unions have pushed for termination 





* Security benefit plan, Pittsburgh Plate 
Glass Company, September, 1955. Libby- 
Owens-Ford has an identical plan. 

* AFL-CIO, Collective Bargaining Report, 
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payments as preferable to supplemental 
benefit plans. The 1959 convention 
of the International Ladies’ Garment 
Workers adopted a policy that such 
clauses should be mandatory in all 
future contracts. Over 300,000 mem- 
bers of the union were then covered 
by such provisions, according to the 
report.’® 


Termination allowances have also 
been forced on the railway industry 
by statutory requirements. Railway 
labor has generally fought bills which 
provided for co-ordination or com- 
bination of competing rail lines where 
labor displacement might result. Their 
opposition was recognized in the pas- 
sage of the Emergency Railroad Trans- 
portation Act of 1933, and Section 7 
of that act provided for employee 
protection in any consolidations. Rail- 
way labor, recognizing that these 
protective provisions would lapse with 
the law, proposed a conference with 
representatives of the industry. After 
extended negotiations, the Agreement 
of May, 1936, was reached between 
the unions and major roads. This 
provided that employees deprived of 
employment as a result of railroad 
co-ordination would be given an al- 
lowance, based upon length of service, 
which would be equal to 60 per cent 
of the compensation for the previous 
12 months. The period of payment 
extended from six months for em- 
ployees of from one year’s to two 
years’ employment to a maximum of 
60 months for those of 15 years’ or 
more. This provision, in effect, pro- 
vided an unemployment compensation 
benefit, as the employee retained rights 
of recall and other applicable employee 
rights.” However, at his option the 
employee could resign and accept a 
termination allowance of from three 
to 12 months’ pay, depending upon 
length of service.” 


In many respects this agreement 
is similar to some of the more recent 
supplemental unemployment benefit 
plans. The 60 per cent of pay during 
layoff and the election of termination 
pay in lieu of retaining employee 
status parallel other plans. It should 
be noted, however, that these benefits 
were payable only for employment 
resulting from co-ordination and con- 
solidation. 


The agreements in the automobile 
industry provide for an employee 
election of termination pay after un- 
employment of one year or more. 
The amount of allowance is related 
to length of employment running to 
1,200 hours pay for those with 30 
years or more of employment. The 
amount of severance pay is reduced, 
however, by the amount of any bene- 
fit payments already received, and the 
acceptance of severance pay cancels 
any seniority or other rights of em- 
ployment. 


The steel agreements also provide 
for severance pay but do not directly 
relate it to the supplemental benefit 
plan. Employees are entitled to dis- 
missal allowance when unemployed 
by the permanent closure of a plant, 
a department, or a substantial part 
of such operations which results in 
the permanent dismissal of the worker. 
This type of termination or dismissal 
pay arrangement is more common 
than generally thought. The National 
Industrial Conference Board recently 
reported on 242 plans in manufactur- 
ing industries. In an analysis of 1,693 
union agreements, the Bureau of Labor 
Statistics found 266 containing pro- 
visions for dismissal pay covering 
some 7.3 million workers. Nearly all 
agreements covering 1,000 or more 
workers, exclusive of those of the 
railroads and airlines, were included 
in the study.” 
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* Sec. 7 of the Agreement of May, 1936. 
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Western Electric has provided for 
lump-sum payments to displaced work- 
ers since the mass layoffs in the 
depression of the thirties. This plan 
includes any unemployment due to 
lack of work. Those originally em- 
ployed as skilled workers in specified 
job grades may also elect to receive 
a layoff allowance instead of a trans- 
fer to lower-rated jobs. 


While some plans cover any layoff 
beyond the control of the employee, 
a number provide only for layoffs due 
to lack of work. By far the greatest 
number, however, cover only separa- 
tions due to mergers, consolidations, 
or the shutdown of a plant or depart- 
ment. One agreement, that of the 
New York Retail Druggists Associa- 
tion, varies the benefit with the rea- 
son for termination.”* 


The recognition of some employer 
responsibility for employees who are 
dismissed has been a matter of law 
since the passage of the Social Secu- 
rity Act in 1935. However, many 
employers, voluntarily or through col- 
lective bargaining, had assumed some 
responsibility even earlier. The cur- 
rent SUB plans, then, do not establish 
any new principle but, rather, are a 
new method adapted to present-day 
conditions. In general, they have been 
related to unemployment compensa- 
tion in the same manner as many 
private pension plans have been meshed 
with old-age insurance. “The very 
fact that these agreements provide for 
‘supplementary’ unemployment com- 
pensation indicates that no radical new 
principle is being introduced. Unem- 
ployment compensation is already here 
—being supplemented.” ** 


Objections to Wage Guarantees 


What, then, have been the argu- 
ments against the growing pressures 


for wage guarantees? Probably be- 
hind most of the objections is the fear 
that SUB plans are only a step toward 
total guarantees and the prospect of 
the possible dilution of managerial 
prerogatives by union or government 
action. Most of the criticism is directed 
not at present plans but toward the 
basic principles involved in the guar- 
antee of wages. 

The fear of greater participation in 
management decisions has been ex- 
pressed by the National Association 
of Manufacturers a number of times. 
“Because the principle of joint ad- 
ministration underlies the GAW, man- 
agement’s control and operation of 
the business would be critically chal- 
lenged.” Fears of further encroach- 
ment are also suggested: 


“Some CIO union officials, recog- 
nizing that the GAW could not begin 
to cope with the problems of fluctuat- 
ing economic activity, have already 
proposed that these plans be supple- 
mented by Industry Councils and 
National Planning Boards (composed 
of union, government, industry, pub- 
lic and other representatives). 


“Such councils would plan produc- 
tion, decide on styles and models, 
set prices, etc. and they would have 
the power to impose their decisions 
on individual companies.” *° 


Undoubtedly as labor becomes in- 
creasingly concerned with job stabil- 
ization and security, more interest is 
taken in those decisions which will 
affect the livelihood of the worker. 
Undoubtedly demands will be made 
for a voice in areas of traditional 
management prerogatives. This trend 
is not new; unions have already de- 
manded a voice in many decisions 
which may affect the employment of 
their members. Abandonment of plants, 
introduction of new machines and 
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changes in processes have all been 
subject to collective bargaining. The 
proposals of Walter Reuther calling 
for a reduction in the prices of auto- 
mobiles and the dispute involving the 
question of steel wages without price 
increases suggest that organized labor 
is already interested in pricing poli- 
cies as affecting employment. It is 
certain that more interest in such 
areas will become a part of its activi- 
ties, irrespective of wage guarantees. 


Another argument suggests that 
guarantees will restrict expansion and 
will result in stagnation. This view 
argues that an employer will hesitate 
to expand his labor force if he is 
required to assume the obligation of 
continued employment or wages. Busi- 
ness needs require a flexibility to meet 
the changing market demands, and 
employment guarantees would restrict 
the employer’s ability to expand or con- 
tract in response to market fluctuations. 


However, most of the plans dis- 
cussed above contain a degree of 
flexibility. One to three years of 
employment is required before a 
worker becomes eligible for any bene- 
fits under all of the supplemental 
plans. A year of employment is usually 
required in the provision for dismissal 
pay. Even the Procter and Gamble 
plan provides for a two-year period 
before a worker is eligible. In addition, 
the rights to reduce the workweek and 
tw transfer workers are maintained in 
the plan. 


Certainly within these limits, em- 
ployers may add to a labor force for 
trial periods or to meet fluctuations 
in demand. A further flexibility is 
provided by relating benefits to length 
of service. A typical severance pay 
plan will provide for one week’s pay 
for each year of employment, pro- 
viding a limited liability in the case 
of short-term employees. 


Basic crew plans, of course, pro- 
vide guarantees to only a minimum 
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force. The employer is free to hire 
or to dismiss without restriction out- 
side of this group. The extent, there- 
fore, to which any employer is restricted 
in increasing a work force to meet 
changing needs will depend upon the 
particular plan, the number in the 
guarantee unit and the length of service 
required for eligibility. 


It has also been argued that the 
employer’s freedom to meet changing 
conditions will be further restricted 
by the increase in fixed costs relative to 
variable costs. Of course, in a full 
guarantee plan, such as Hormel’s, the 
guarantee does establish wages as a 
fixed cost on an annual basis. How- 
ever, the cost of SUB plans which 
base employer contributions upon a 
fixed amount per employee hour is 
variable. The cost to the employer 
is an addition to hourly wage cost and 
depends upon the number of hours 
of employment. This method creates 
no more of a fixed obligation than 
do equivalent payments into a pension 
or insurance fund. In the automobile 
agreements this cost may be elimi- 
nated by reducing layoffs and the 
resultant payments from the trust 
fund. The individual account plans 
of the glass industry provide an ear- 
marking of ten cents an hour to a 
reserve account. The cost to the com- 
pany is no different than an increase 
in wage payments of ten cents. Ac- 
tually it is somewhat less, in that 
there are no fringe benefit costs in- 
volved in the extra payments. 


The Nunn-Bush plan is even fur- 
ther restricted. Guarantees are pro- 
vided for only a basic crew, and there 
is full freedom to employ and to lay 
off outside of this group. A fixed 
wage or income is not guaranteed; 
the company promises only that a 
fixed per ¢ent of value added will 
be paid as wages. Costs to the em- 
ployer will, therefore, vary with changes 
in prices and production. 
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The older dismissal pay plans pro- 
viding for payments based upon length 
of service do establish fixed costs 
insofar as company liability is con- 
cerned. This liability, however, ac- 
crues in many cases, only if layoffs 
are the result of certain types of man- 
agement decisions relating to mergers, 
consolidation or the discontinuance of 
an operation. They then become a 
fixed cost of making the change. 
Management must consider this cost 
along with other factors in the making 
of a decision to change methods of 
operation. 


A further criticism, however, is 
directed toward the establishment of 
reserve funds. Emerson P. Schmidt, 
of the United States Chamber of 
Commerce, argues: “The proposal 
that the employer set aside, say, ten 
cents an hour in a private trust fund 
to finance subsequent unemployment 
is in a sense a form of compulsory 
saving. It is argued that a sum of 
ten cents an hour is a modest demand. 
An alternative would be for the union 
to set up its own fund in a thoroughly 
democratic way. Collecting this mod- 
est sum from thousands of its members, 
instead of one source—the employer, 
and then paying out the benefits when 
the members are laid off. In this way 
the union could administer the fund 
all by itself, would not have to con- 
sult management, and would run into 
no legal or other conflicts with state 
U. C.” *° The same suggestion could 
be applied to private pension plans, 
insurance programs, or other com- 
pany-operated benefit plans. 


A union-operated pian could not be 
adapted to the needs of any individual 
firm and its employees as have the 
SUB and other guarantee programs. 
There is a question as to whether the 
individual member or the employer 
would pay the cost. It is likely that if 
SUB plans had not been a part of the 


bargaining issues, the unions would 
have made increased wage gains. From 
a practical standpoint, many agreements 
would provide for employer partici- 
pation in a union benefit plan. The 
national pension plan established be- 
tween the International Brotherhood 
of Electrical Workers and the National 
Electrical Contractors Association is 
financed by employer payments, as is 
the United Mine Workers’ welfare 
fund. There is little difference in cost 
or limitation upon management be- 
tween the two methods. Worker 
mobility, of course, might be encour- 
aged by a union plan. It should also 
be noted that a union objective in 
many plans has been to encourage 
stabilization of employment, and a 
union-operated program would pro- 
vide for no direct employer interest. 


Of course, some plans permit more 
management freedom to adjust work 
forces than do others. Procter and 
Gamble has the freedom to transfer 
workers to other assignments. Hormel 
transfers work between departments 
as well as some worker shifts. These 
provisions permit a flexibility in ad- 
justing work loads which are not 
permitted under many of the union 
agreements now in effect. 


It seems apparent that employers 
are limited in hiring for seasonal peaks 
or for possible expansion only within 
the eligibility requirements of their 
particular plan. Freedom to add and 
lay off workers before eligibility is 
established permits the adjustments 
usually required. A basic crew pro- 
vision establishes an obligation only 
to a group of long-service people. 


In most of the plans the employer's 
liability is limited to a payment for 
each hour worked. There is no ob- 
ligation for further liability in the 
event funds are depleted. A few, such 
as the Continental Can Company 
agreement, do provide for a lower 





** Work cited at footnote 5. 
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immediate contribution with a con- 
tingent liability which is also fixed. 

If employee security programs con- 
tinue to develop along these lines, 
there do not appear to be any major 
limitations upon the freedom to man- 
age. Plans have been adapted to meet 
the requirements of particular indus- 
tries and considerable variation is 
apparent. Employers retain the free- 
dom to expand and contract within 
the limits of eligibility provided in 
each agreement. In nearly all cases 
they have either a limited or known 
liability established by the fixed man- 


hour payments. If further benefits 
are provided, more freedom to trans- 
fer workers, reduce hours or balance 
overtime will be necessary. 


However, in the programs adopted 
so far, the fears that management 
would be so restricted as to prevent 
progress seem groundless. Further 
extension of income security plans 
can be expected. If the programs 
continue to be adjusted to the indus- 
try and retain provisions for flexibility, 
there appears to be little threat to 
management and its freedom to manage. 


[The End] 
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porting and disclosure of financial 
information requires supplementary 
information in the form of rules and 
regulations interpreting the legislation. 
Section 208 provides that the Secretary 
shall have the authority to issue, amend 
and rescind rules and regulations pre- 
scribing the form and publication of 
reports required under Title II, and 
such other rules and regulations as 
he may find necessary to prevent the 
circumvention or evasion of such re- 
porting requirements. These regu- 
lations will doubtless be comparable 
to those promulgated by the Com- 
missioner of Internal Revenue. De- 
spite a clarification of the demands 
of the act, the administrative burden 
may still be phenomenal. As an ex- 
ample, the act refers repeatedly to 
indirect payments of various types. 
No bookkeeping system records either 
receipts or disbursements under such 
categories, and hence it is necessary 
to revert back to the suppo.ting 
documents to determine many of 
the transactions required by the act. 
The authority given the Secretary to 
prescribe simplified reports for small 
unions, for which a detailed report 
would be unduly burdensome, re- 
moves some of the administrative 
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burden. Nevertheless, significant ac- 
counting problems as well as prob- 
lems of legal interpretation remain 
for larger unions and employers. 


Conclusion 


While a strong independent labor 
movement is a vital part of American 
institutions, the stated abuses in the 
labor-management field constituted an 
elan vital which resulted in very strin- 
gent statutory requirements. Although 
the act was primarily designed to 
correct the abuses, it cannot be viewed 
in isolation without a consideration 
of the implications caused by other 
federal statutes. Congress intended 
the legislation to be “reform” legis- 
lation and not “punitive” legislation 
but, because of the presence of crimi- 
nal sanctions and a heavy adminis- 
trative burden, it approaches the 
realm of punishment. Amid the com- 
plexities of the reporting demands in 
the face of the potential consequences 
prescribed, it is evident that a zeal- 
ous effort by members of the bar and 
a judicious and fair administration 
of the provisions of the act will be 
necessary to protect the rights of indi- 
viduals affected by it. [The End] 
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Removal Rights in Labor Litigation 


By RICHARD M. FITZSIMMONS 


Here is an article arising out of the author's interest in Machinists, 
Lodge 78 v. General Electric Company, which deals with the right of a 
defendant to remove a suit based on a collective bargaining agreement 
from a state court or a state administrative body to a federal court. 


ECTION 301(a)' of the Labor Management Relations Act intro- 

duced sweeping changes into the field of labor law—changes that 
are only now making their mark on court decisions. The decision of 
the Supreme Court in Textile Workers Union of America v. Lincoln 
Mills of Alabama? \eft no doubt that Section 301(a) required the appli- 
cation of federal substantive law to suits for violations of collective 
bargaining contracts. Courts were directed to construct this federal 
substantive law from four sources:® (1) all national laws, (2) the 
Labor Management Relations Act, (3) “the penumbra of express statu- 
tory mandates” and (4) state law if compatible with the purpose of 
Section 301. 


An unspoken corollary of the Lincoln Mills decision is the obli- 
gation of federal courts to fashion removal procedures to assure the 
right of a defendant to remove to a federal district court any suit 
based on violation of a collective bargaining agreement. 





*“Suits for violation of contracts between an employer and a labor organiza- 
tion representing employees in an industry affecting commerce ... may be 
brought in any district court of the United States having jurisdiction of the 
parties, without respect to the amount in controversy or without regard to the 
citizenship of the parties.” (61 Stat. 156, 29 USC Sec. 185.) 

* 32 Lazpor Cases § 70,733, 353 U. S. 448 (1957). 

*“The question then is, what is the substantive law to be applied in suits 
under § 301(a)? We conclude that the substantive law to apply in suits under 
§ 301(a) is federal law, which the courts must fashion from the policy of our 
national labor laws.” (353 U. S., at p. 456.) Compare Association of Westinghouse 
Salaried Employees v. Westinghouse Electric Corporation, 27 Lasor Cases J 69,063, 
348 U. S. 437 (1955). 

The California Supreme Court is one court that has clearly recognized the 
necessity for uniforra application of federal law to labor disputes irrespective of 
the plaintiff’s choice of forum. (McCarroll v. Los Angeles County District Council 
of Carpenters, 33 Lasor Cases § 70,959, 315 P. 2d 322 (1957), cert. den., 355 U. S. 
932 (1958).) 

“It is obvious that in exercising this jurisdiction state courts are no longer 
free to apply state law, but must apply the federal law of collective bargaining 
agreements, otherwise the scope of the litigants’ rights will depend on the acci- 
dent of the forum in which the action is brought.” (315 P. 2d, at p. 330.) 
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The author, who is a member of the bars of 
New York and Wisconsin, is counsel, Gen- 
eral Electric Company, X-Ray Department. 





Removal has been attempted in sur- 
prisingly few suits based on violations 
of a collective bargaining agreement.* 
The lack of removal proceedings is 
prompted, in large measure, by the 
reluctance of many courts to recog- 
nize the fact that federal substantive 
law extends to collective bargaining 
agreements where interstate commerce 
is involved. 

This reluctance to accept the man- 
date of Lincoln Mills has its roots in 
the much discussed, much . confused 
Westinghouse® case of 1955. 


The 
Westinghouse case decided that Sec- 
tion 301 was merely procedural, and 


not substantive. Lincoln Mills put 
this theory to rest. However, Mr. 
Justice Frankfurter’s opinion in West- 
inghouse—there were three majority 
opinions in the case—also enunciated 


the doctrine of “individual rights” un- 
der a labor contract, as distinguished 
from “union rights.” While Lincoln 
Mills rejected one ground for decision 
in Westinghouse—that is, the pro- 
cedural as opposed to the substantive 
concept of Section 301(a)—it did not 
expressly discard Mr. Justice Frank- 
furters “individual” and “union” 
rights distinction. It is precisely this 
omission which has perpetrated the 
confusion on the scope of Section 
301(a) and has discouraged removal. 
This confusion persists despite the 
Supreme Court’s distinctly summary 
treatment of Westinghouse—merely a 
footnote reference.® 


A collective bargaining agreement 
extends broad rights to all coming 
under it, and meaningful classifica- 
tion of rights into one group labeled 





*For example, Fay v. American Cystoscope 
Makers, Inc., 20 Lasor Cases { 66,358, 98 F. 
Supp. 278 (DC N. Y., 1951); Carey v. Gen- 
eral Electric Company, 35 Lapor CASES 
{ 71,759, 165 F. Supp. 127 (DC N. Y., 1958). 

* Cited at foctnote 3. 


°*“Assn. of Westinghouse Employees v. 
Westinghouse Electric Corp., 348 U. S. 437, 
is quite a different case. There the union 
sued to recover unpaid wages on behalf of 
some 4,000 employees. The basic question 
concerned the standing of the union to sue 
and recover on those individual employment 
contracts. The question here concerns the 
right of the union to enforce the agreement 
to arbitrate which it has made with the 
employer.” (353 U. S., at p. 456 (footnote 
6).) 

As the United States District Court 
(Wisconsin) observed in the case of Machin- 
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ists, Lodge 78 v. General Electric Company, 36 
Lapor Cases { 65,312, 170 F. Supp. 945 
(1959), the author of the Westinghouse 
opinion harbors grave doubts as to how 
much force that opinion retains. 


“Federal courts, labor lawyers and legal 
scholars alike have been confounded in their 
attempts to distill from the Westinghouse 
case the precise holding in that case. The 
difficulty arises from the fact that the 
‘majority’ opinion, if it may be called such, 
is joined in by but three justices, and the 
author of that opinion in his dissenting 
opinion in the Lincoln Mills case seems by 
reasonable implication in that dissenting 
opinion to view the majority opinion in the 
Lincoln Mills case as denying any further 
vitality to the Westinghouse case.” 
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“union rights’ and another labeled 
“individual rights” is hardly possible. 
If, as Lincoln Mills appears to hold, 
the uniform application of federal 
substantive law to the resolution of 
disputes under collective bargaining 
agreements is the intention of Con- 
gress, as expressed by Section 301(a), 
then it would seem to follow that 
any suit or proceeding based on a 
violation of a collective bargaining 
agreement where the parties are en- 
gaged in commerce would come un- 
der Section 301(a). As long as courts 
accord a distinction to “individual 
rights,” which, in the main, are griev- 
ance rights under a collective bar- 
gaining agreement, and to “union 
rights,” the threshold question in any 
removal proceeding will be whether 
or not the alleged violation of con- 
tract on which the suit is based comes 
within the meaning of Section 301(a). 
If this question is answered affirma- 
tively, removal will follow of right 
from any state court.’ The more diff- 
cult question is whether removal is 
available in those states where labor 
contract violations are subject to the 
determination of a state administra- 
tive agency.® Certainly from general 
considerations of policy, a state forum 
entrusted with the adjudication of 
contract disputes should not be im- 


mune from removal proceedings merely 
because the state chooses to term the 
forum an “administrative agency” in- 
stead of a “court.” 


Machinists, Lodge 78 v. General Elec- 
tric Company,® an action for breach 
of a collective bargaining contract, 
commenced before the Wisconsin 
Employment Relations Board as a 
state unfair labor practice and subse- 
quently removed to the United States 
District Court for the Eastern Dis- 
trict of Wisconsin, is the first case to 
utilize federal law to effectuate re- 
moval from an administrative agency. 
There, the removing party relied on 
Lincoln Mills to establish its right to 
a hearing in federal court. At the 
outset, the district court was faced 
with the contention that the rights in 
suit—namely, the unilateral changing 
of the seniority of one employee, the 
failure to pay proper vacation pay to 
a number of employees, the violation 
of seniority rights, the dissolution of 
a department and the failure to place 
a floor inspector in a particular job— 
were “individual” rather than “union” 
rights. Hence, under Westinghouse, 
the case did not present a federal 
question. The court concluded that 
resolution of each of these grievances 
required resort to the contract lan- 





*28 USC, Sec. 1441. “Actions removable 
generally. 

“(a) Except as otherwise expressly pro- 
vided by Act of Congress, any civil action 
brought in a State court of which the dis- 
trict courts of the United States have orig- 
inal jurisdiction, may be removed by the 
defendant or the defendants, to the district 
court of the United States for the district 
and division embracing the place where 
such action is pending, 


“(b) Any civil action of which the dis- 
trict courts have original jurisdiction founded 
on a claim or right arising under the Con- 
stitution, treaties or laws of the United 
States shall be removable without regard to 
the citizenship or residence of the parties. 
Any other such action shall be removable 
only if none of the parties in interest prop- 
erly joined and served as defendants is a 
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citizen of the State in which such action 


is brought. 

“(c) Whenever a separate and independ- 
ent claim or cause of action, which would 
be removable if sued upon alone, is joined 
with one or more otherwise non-removable 
claims or causes of action, the entire case 
may be removed and the district court may 
determine all issues therein, or, in its dis- 
cretion, may remand all matters not other- 
wise within its original jurisdiction. (June 
25, 1948, ch. 646, 62 Stat. 937.)” 

*Colorado, Minnesota, Kansas, Hawaii 
and Puerto Rico have statutes similar to 
Wisconsin Statutes, Ch. 111.06— “(1) It 
shall be an unfair labor practice for an 
employer (f) to violate the terms of 
a collective bargaining agreement Se 


* Cited at footnote 6, 





guage and that each grievance 
affected more than one employee. Un- 
der Lincoln Mills, these grievances 
were to be adjusted by substantive 
federal law. The court dismissed the 
Westinghouse rationale as follows: 


“It is our conclusion that this court 
would have original jurisdiction of 
these cases under the Lincoln Mills 
decision. The Westinghouse case, 
which, if still in effect at all, has been 
strictly limited to its facts and pre- 
vents jurisdiction only where ‘uniquely 
personal rights’ are involved has no 
application to these cases since they 
both allege contract violations which 
affect the rights of the employees as 
a whole.” 

This observation sums up the dis- 
tinction between Lincoln Mills and 
Westinghouse. It recognizes a very 
basic premise of collective bargain- 
ing—that the collective bargaining 
agreement fixes the rights, duties and 
obligations of all employees with re- 


spect to fellow employees, the em- 
ployer and the collective bargaining 
agent. Only in situations where neither 
fellow employees nor the collective 
bargaining agency is affected can the 
Westinghouse doctrine have any vi- 


tality. In all other situations—and 
these comprise the vast majority of 
labor contract violations—the collec- 
tive rights of the employees must be 
represented by the collective bargain- 
ing agency. In such situations, fed- 
eral jurisdiction under Section 301 (a) 
would certainly attach. 


The more difficult question before 
the court in the Lodge 78 case was 
whether removal from the Wisconsin 
Employment Relations Board, an ad- 
ministrative agency by Wisconsin de- 
cisions,*° was proper in view of the 
requirements that a “civil action 
brought in a State court ... may be 


removed ....”** (Italics supplied.) 
The court, however, adopted a func- 
tional test to hold that a proceeding 
before the board did meet the test of 
a judicial proceeding in a state court 
and permitted removal. 


“In respect of the procedures em- 
ployable before the Board, a review 
of the statutory language reveals its 
judicial character. The action is com- 
menced by a complaint alleging the 
violation of the contract, the person 
complained of has the right to file an 
answer, and the Board sets the time 
for the hearing of the complaint. Sec- 
tion 111.07(2)(a). The Board has the 
power to issue subpoenaes to compel 
attendance of witnesses; depositions 
may be taken as in court actions. 
Section 111.07(2)(b). Any person 
failing or refusing to testify or pro- 
duce books and records may upon 
application to a circuit court be pun- 
ished for contempt. Section 111.07(2) 
(c). Witnesses before the Board re- 
ceive the same fees and mileage as 
witnesses in court actions. Section 
111.07(2)(d). A record is kept of all 
proceedings before the Board and 
such proceedings are governed by the 
rules of evidence prevailing in courts 
of equity. Section 111.07(3). The 
Board makes findings and enters an 
order stating its determination as to 
the rights of the parties, which order 
may require the person complained of 
to cease and desist from the contract 
violations found to have been com- 
mitted and may require affirmative 
action including reinstatement of em- 
ployees with or without pay. Section 
111.07(4). 


“The sovereign State of Wisconsin 
has the undoubted power to provide 
the procedure by which, and the 
forum before which, actions for 
breach of collective bargaining agree- 





* Dairy Employees Independent Union at 
Blochowiak v. Wisconsin Employment Rela- 
tions Board, 22 Lapor Cases { 67,184, 262 
Wis. 280 (1952). 
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™ 28 USC Sec. 1441(a). 
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ments will be resolved. State laws, 
however, which depart from tradi- 
tional and customary usages and pro- 
cedures, such as here, where the state 
has apparently divided the judicial 
function between a Board which 
hears the evidence and declares the 
facts and the law, and a State court 
which enforces its rulings, cannot 
operate to defeat the right of a litigant 
otherwise entitled to have his cause 
heard in Federal court.” 


Adopting the rationale of Harrison 
v. St. Louis & San Francisco Railroad ** 
—‘“It may not be doubted that the 
judicial power of the United States 
as created by the Constitution and 
provided for by Congress pursuant to 
its constitutional authority is a power 
wholly independent of state action, 
and which therefore the several states 
may not by any exertion of authority 
in any form, directly or indirectly, 
destroy, abridge, limit, or render in- 
efficacious.”—the court held: 


“The peculiarity under Wisconsin 
procedures whereby the judicial in- 
quiry is divided between a Board 
which investigates and declares and a 


court which enforces liabilities as 
they stand as to present facts and 
under laws in existence, presents no 
obstacle to removal since the actions 
have the same essentials as original 
suits permissible in Federal district 
courts or in State trial courts. 


“It is the conclusion of this court 
that these proceedings are properly 
removable under Section 1441 of Title 
28 U. S. C. Our belief in correctness 


of this holding is strengthened by our 
understanding of the Lincoln Mills 
case that State courts are no longer 
free to apply State law but must 
apply the Federal substantive law 
governing collective bargaining rights.” 
(See, also, the McCarroll case, cited at 
footnote 3.) 


While two recent lower court cases 
had denied removal from a state ad- 
ministrative body to a federal court, 
neither case was concerned with a 
state administrative body attempting 
to apply federal substantive law. 
(Collins v. Public Service Commission 
of the State of Missouri; ** Range Oil 
Supply Company v. Chicago, Rock 
Island and Pacific Railroad Company." ) 


The ruling in Lodge 78 foliows Con- 
gressional history. When the LMRA 
was enacted, proposals to subject vio- 
lations of collective bargaining agree- 
ments to the jurisdiction of the 
NLRB were rejected in favor of Sec- 
tion 301(a), which made “courts”— 
whether state or federal—the forum 
to apply the federal sustantive law.’® 
With the absolute pre-emption stand- 
ards established in Guss v. Utah Labor 
Relations Board ** and Garner v. Team- 
sters, Local 776 *" in situations involving 
unfair labor practices as defined in the 
federal act, and with the literal word- 
ing of Section 301, the creation of a 
state unfair labor practice—a contract 
violation—seems totally at odds with 
the national policy. 


In states, such as Wisconsin, where 
an administrative body determines 
the facts and where administrative 





232 U.S. 318 (1914). State proceedings 
which cast common law actions in the form 
of special proceedings cannot defeat re- 
moval, for example, Hess v. Reynolds, 113 
U. S. 73 (1885); Gaines v. Fuentes, 92 U. S. 
19 (1875); Road District v. St. Lowis South- 
western Railway Company, 257 U. S. 547 
(1922). 

129 F. Supp. 722 (DC Mo., 1955). 

*140 F. Supp. 283 (DC Minn., 1956). 

* Commenting on the dropping of a pro- 
vision to make a failure to abide by an 
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agreement to arbitrate an unfair labor prac- 
tice, H. Conf. Rept. 510, 80th Cong., Ist 
Sess., stated: “Once parties have made a 
collective bargaining contract the enforce- 
ment of that contract should be left to the 
usual processes of the law and not to the 
National Labor Relations Board.” (At p. 
42.) 

* 32 Lapor Cases § 70,563, 353 U. S. 1 
(1957). 

™24 Lapor Cases { 68,020, 346 U. S. 485 
(1953). 
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procedures are utilized, defendants 
may prefer to litigate under the Fed- 
eral Rules of Civil Procedure with 
full pretrial rights and pleading rules. 
Not to be overlooked is the burden 
of proof in a civil proceeding as com- 
pared to the burden of proof in an 
administrative proceeding. Rules of 
evidence and the availability of appel- 


late review may also influence a de- 
fendant’s decision to remove. In any 
event, it would seem that those states 
which subject breaches of collective 
bargaining agreements to adminis- 
trative review are not in harmony 
with the declared intention of Con- 
gress or of the Supreme Court. 

[The End] 





THE NLRB’S CRAFT SEVERANCE RULE AND INTRAPLANT TRUCK DRIVERS— 
Continued from page 124 





distinct department, such as a ware- 
house and shipping department, can 
be severed. The Board’s emphasis is 
now placed on a functionally distinct 
group rather than a functionally dis- 
tinct department. (Beech-Nut Life 
Savers; Allied Chemical and Dye.) 


(7) Job titles at time of hiring are 
not material. Jobs to which one is trans- 
ferred or promoted from the driver 
classification are likewise not material. 
(Allied Chemical and Dye overruling 


Richmond Engineering and American 
Can.) 


(8) To be material, the interchange 
between truck drivers and other pro- 
duction-and-maintenance employees 
must be substantial. (Beech-Nut Life 
Savers; Allied Chemical and Dye.) 


(9) The proportion of time the 
trucks are driven during the year is 
not material. (United States Smelting, 
Refining and Mining.) 


By sources other than the NLRB, 
a “craft” is commonly defined as a 
“skilled trade.” ** It must be quite 
confusing to a genuine craftsman—for 
example, an electrician, machinist, mill- 
wright—to learn that an employee 
who loads garbage into a truck, drives 
it to a dump and then unloads it is 
also considered a craftsman in certain 
circles. It must be similarly confus- 
ing to utility, loading, unloading and 
shipping employees to discover that 


certain of their number, who perform 
the same work as the other employees 
but who drive trucks for brief periods 
of time, are classified as performing 
genuine craft skills and, as such, can 
belong to a special group while all 
other employees are included in a 
broad, unskilled category. 


The Board’s thinking has yet to be 
tried in a case in which intraplant 
trucks are loaded and unloaded by 
one group of employees, after which 
the trucks are actually driven by an- 
other group of employees for short 
periods of time in between regular 
production duties, thereby causing a 
situation in which neither group of 
employees spends a majority of the 
time driving or in combined driving 
and loading and unloading duties. 
To adopt former Chairman Farmer’s 
reasoning in Richmond Engineering, 
the driving jobs would constitute an 
“ever present” and functionally dis- 
tinct group of jobs. However, when 
considered in the light of the Board’s 
current standard, that a majority of 
the time must be spent in driving or 
combined driving and loading and 
unloading duties, it is probable that 
severance should be denied. An inter- 
esting variation to this case would 
occur if the employer constantly used 
different production-and-maintenance 
employees to perform the minimal 
amount of driving. [The End] 





* Commerce Clearing House, Inc., Labor 


Terms (1955). 
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Protecting Rights 
of Minority Employees 


By ROBERSON L. KING 





This article discusses the rights of what is popularly known as the 
“free rider’’ and the duties of the exclusive bargaining representa- 
tive toward minority groups. The author is associate professor of law 
at the School of Law, Texas Southern University, Houston, Texas. 





INORITY EMPLOYEES, insofar as they may be definable as a 

specific group, in theory at least, under applicable federal labor 
legislation, may have no bargaining representative of their own choos- 
ing, nor may they, except through such representative, engage in bar- 
gaining activities.‘ This choice of the exclusive collective bargaining 
representative, under both the National Railway Labor Act? and the 
National Labor Relations Act,* is solely the prerogative reserved to the 
majority employees. If, therefore, the minority is to be represented, 
it must be represented through an agency not of its own choosing but 
chosen by the majority. The minority may not be represented other- 
wise, since the bargaining agent so chosen is exclusive, that is, it has 
had pre-empted to it, by this exercise of choice by the majority, the 
function of collective bargaining for all the employees of the class, 
craft or appropriate unit, as the case may be. 


The fact that the bargaining representative represents and bar- 
gains for minority employees as well as majority employees has 





* Consider the following language from NLRB v. Draper Corporation, 8 LABor 
Cases § 62,368, 145 F. 2d 199 (CA-4, 1944). 

“The employees must act through the voice of the majority or the bar- 
gaining agent chosen by the majority. Minority groups must acquiesce in the 
action of the majority and the bargaining agent they have chosen; and, just as 
a minority has no right to enter into separate bargaining arrangements with the 
employer, so it has no right to take independent action to interfere with the 
course of bargaining which is being carried on by the duly authorized bargaining 
agent chosen by the majority.” 

*45 USC Sec. 152, Fourth: “Employees shall have the right to organize and 
bargain collectively through representatives of their own choosing. The majority 
of any craft or class of employees shall have the right to determine who shall 
be the representative of the craft or class for the purposes of this Act.” 

*29 USC Sec. 157: “Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in other concerted activities for 
the purpose of collective bargaining ... .” 

29 USC Sec. 159(a): “Representatives designated or selected for the pur- 
poses of collective bargaining by the majority of the employees in a unit ‘ 
shall be the exclusive representatives of all the employees in such unit for the 
purpose of collective bargaining + 


Minority Employees 





caused and will, no doubt, in many 
instances, cause conflict and confusion 
as long as men in labor relations, as 
in all things, tend to divide into op- 
posing factions. If logic is not to fail, 
it would seem that a bargaining repre- 
sentative for all employees must so 
represent as not to offend or circum- 
scribe substantial rights of either the 
majority or the minority. Reason and 
common sense would further dictate 
that to insure this representation of 
its interests or freedom from offensive 
representation, the majority has, as 
its protection, its majority status. 
But what of the minority? How does 
the minority insure protection for 
itself by, and protection against of- 
fenses from, an agency which it does 
not control by the elective process? 
This is a major phase of this discus- 
sion. However, before reviewing the 
judicial decisions in which adjustment 
of these matters was sought, it would 
prove well to point out two pressing 


questions which inhere in this prob- 
lem: (1) How is the constituency of 
the minority group to be identified or 
determined at any given time? Is 
this determination irrevocable? (2) 
As a corollary, is the majority to be 
determined by discovering who voted 
for the representative ? 


Evolution of Rule 


There is a judicial principle,‘ first 
announced by the United States Su- 
preme Court in Steele v. Louisville & 
Nashville Railroad Company, 9 LaBor 


-Cases § 51,188, 323 U. S. 192 (1944) 


and Tunstall v. Brotherhood of Loco- 
motive Firemen, 7 \LaBoR CASES 
{ 61,953, 323 U. S. 210 (1944), to the 
effect that the collective bargaining 
agent in its process of representing 
employees must represent the inter- 
ests of the minority as well as those 
of the majority which chose it. The basic 
rule, both in the Stee/e case and after, 
has been stated in varying terms.’ In 





*Though it would seem that some query 
could be made as to whether the principle 
is judicial and not in the express statutory 
language. The National Labor Relations 
Act, 29 USC Sec. 159(a), provides that the 
representative so elected “shall be the ex- 
clusive representative of all the employees ” 
The National Railway Labor Act, 45 USC 
Sec. 152, Fourth, provides, somewhat less 
explicitly, dropping the word “all,” that the 
representative so chosen is “the representa- 
tive of the class or craft.” Thus the duty 
to represent the minority is not a purely 
judicial contrivance arising impliedly from 
inadequately expressed statutory language. 
However, that the duty thus created is to 
receive legal sanction may be left to im- 
plication. Though the Supreme Court has 
said, in the Steele case, that “the use of the 
word ‘representative,’ as thus defined and in 
all the contexts in which it is found, plainly 
implies that the representative is to act on 
behalf of all the employees which, by virtue 
of the statute it undertakes to represent,” it 
has also said “while the majority of the 
craft chooses the bargaining representative, 
when chosen it represents, as the Act by 
its terms makes plain the craft or class, not 
the majority.” The Court further creates 
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the impression that something is implied 
in the statute by apparently saying that what 
is expressed is the power to act as repre- 
sentative, not the duty to act as representa- 
tive; the latter is implied from a grant of © 
the former. Note the following language: 
“It is a principle of general application that 
the exercise of a granted power to act in 
behalf of others involves the assumption 
toward them of a duty to exercise the 
power in their interest and behalf, and that 
such a grant of power will not be deemed 
to dispense with al! duty toward those for 
whom it is exercised unless so expressed.” 

* These five rules are from Steele: 

(1) The union does not have “plenary 
power ... to sacrifice, for the benefit of 
its members, rights of the minority of the 
craft, without imposing on it any duty to 
protect the minority.” 

(2) “The labor organization chosen to be 
the representative of the craft or class of 
employees is thus chosen to represent all 
of its members, regardless of their union 
affiliations or want of them.” 

(3) The organization so chosen is to act 
for and not against those whom it represents. 

(4) The act imposes “on the bargaining 
representative of a craft or class of em- 
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the Steele and Tunstall cases the reason 
for the rule seemed obvious. It is 
obvious, that is, if, upon considering 
the language of the Court in those 
cases. one is able to see the sine qua 
non—that factor without which the 
case would not have been decided as 
it was. So, in developing the evolu- 
tion of the rule, the first concern must 
be with its origin. Why such a rule? 


In the Steele case, the Court was 
confronted first of all with a fact situa- 
tion that fit very comfortably within 
the implications arising from the stat- 
ute under construction. The Court, 
specifically, was to determine if the 
nonunion member Negro plaintiffs 
had any standing in a court of equity 
to complain of contract discrimina- 
tion against them by the representa- 
tive which had been chosen by a 
majority of the craft and which repre- 
sentative, under and by virtue of the 
statute, had the power to negotiate a 
contract the terms of which they (the 
minority employees) were bound to 
respect. With no specific language 
in the statute preventing racial dis- 
crimination, the Court was obliged, 
so it seemed to feel, if it was to accord 
to the Negro employees the relief 
sought, to interpolate or imply a duty 
from the statute.° The latter it did. 
Thus a logical formula was developed 
to sustain the implied duty: A minority, 
which does not determine who shall 
be the representative and which as 
a result has no means of protecting 


its interests, by these facts is owed an 
implied duty by the representative 
not tc discriminate where that repre- 
sentative acts pursuant to a statutory 
power. This implied duty not to dis- 
criminate is coextensive at least, as 
the Court said in the Steele case, with 
its functions in negotiating collective 
agreements.’ 

Therefore, it seemed clear when the 
Steele case was decided that the Court 
was seeking to afford the minority a 
protection impliedly arising from that 
section of the National Railway Labor 
Act which gave the power of selection 
to the majority and denied the minority 
that power. The minority would 
otherwise have no means of protect- 
ing itself against the hostile discrimi- 
nation of the agent selected by the 
majority. When the minority can be 
easily definable as in the Steele and 
Tunstall cases—Negro employees who 
because of race were incapable of 
becoming members of the union and 
thus were precluded from exercising 
a choice in the selection of a bargain- 
ing representative—the logic of the 
formula as a basis for the implied 
duty is unassailable, though it may 
be open to some doubt that congres- 
sional intent is consistent with the 
implied duty.*® 

At the time that the Steele and 
Tunstall cases were decided, the Su- 
preme Court also decided the case of 
Wallace Corporation v. NLRB, 9 Lapor 
Cases J 51,187, 323 U. S. 248 (1944), 





(Footnote 5 continued) 

ployees the duty to exercise fairly the 
power conferred upon it in behalf of all 
those for whom it acts, without hostile dis- 
crimination against them.” 

(5) The act requires “the union, in col- 
lective bargaining and in making contracts 
with the carrier, to represent non-union or 
minority union members of the craft with- 
out hostile discrimination, fairly, impartially, 
and in good faith.” 

* See footnote 5. 

*The specific language in the Steele case 
which propelled this conclusion is as follows: 
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“Unless the labor union representing a 
craft owes some duty to represent non- 
union members of the craft, at least to the 
extent of not discriminating against them as 
such in the contracts which it makes as their 
representative, the minority would be left 
with no means of protecting their interests 
or, indeed, their right to earn a livelihood 
by pursuing the occupation in which they 
are employed.” (Italics supplied.) Whether 
this is a “least” duty or an “only” duty will 
be discussed later. Suffice it to say at 
present that it was early believed that this 
language was restrictive. 
*See 54 Michigan Law Review 567. 
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which is but cumulative evidence of 
the fact that the Court was adhering 
to its simple formula and affording 
protection from union discrimination 
to a minority which had no hand in 
the selection of the bargaining agent. 
In this latter case an independent 
union was selected as its representa- 
tive by a majority of employees, while 
the minority voted for a CIO union. 
Here the minority was clearly de- 
finable from the records of the con- 
sent election. Subsequently, a union 
shop agreement was signed by the in- 
dependent and the company, the 
company having knowledge that the 
independent intended to deny mem- 
bership in the union to the minority 
employees and thus deprive them of 
their jobs. It may be doubted that 


the principle here under discussion 
was necessary to the decision, for this 
was a proceeding before the National 
Labor Relations Board in which the 
company was charged and held to be 
engaged in an unfair labor practice ® 


by establishing and maintaining the 
independent. The order of the Board 
dissolved the independent. In answer 
to the company’s contention that it 
was not an unfair labor practice, 
where there is a lawful union shop 
agreement entered into, under which 
nonunion members must be discharged, 
regardless of the knowledge of the 
intention of the representative to dis- 
criminate by not admitting them to 
membership, the Supreme Court said: 


“The duties of a bargaining agent 
selected under the terms of the Act 
extend beyond the mere representa- 
tion of the interests of its own group 
members. By its selection as_bar- 
gaining representative, it has become 
the agent of all the employees, charged 
with the responsibility of representing 
their interests fairly and impartially. 
Otherwise, employees who are not 
members of a selected union at the 
time it is chosen by the majority 


would be left without adequate repre- 
sentation. .. . It was as much a dep- 
rivation on the rights of these minority 
employees for the company discrimi- 
natorily to discharge them in collabo- 
ration with Independent as it would 
have been had the company done it 
alone. To permit it to do so by in- 
direction, through the medium of a 
‘union’ of its own creation, would 
be to sanction a _ readily-contrived 
mechanism for evasion of the Act.” 


Hence, it is evident that the Court 
considered the fact that the union had 
breached its implied statutory duty 
not to discriminate against the mi- 
nority nonunion employees as impor- 
tant in determining the validity of the 
unfair labor practice charge leveled 
against the company, where the com- 
pany also actively engaged in that 
discrimination. The principle of af- 
fording protection to the definable 
nonunion minority was applied with- 
out difficulty after the Steele, Tun- 
stall and Wallace cases (Rolax v. 
Atlantic Coast Line Railroad Company, 
19 Lapor Cases { 66,120, 186 F. 2d 
473, (CA-4, 1950); Mitchell v. Gulf, 
Mobile & Ohio Railroad Company, 18 
Lapor Cases § 65,771, 91 F. Supp. 175 
(DC Ala., 1950); Graham v. Brother- 
hood of Locomotive Firemen & En- 
ginemen, 17 Lapor Cases § 65,399, 338 
U.S. 232 (1949)). 


The problem may take on some 
complexities when the minority is 
not definable as in the cases above 
outlined. What of a minority that 
has membership in the union? What 
of the minority union members or 
nonunion members who were not em- 
ployees when the representative was 
“chosen” so as to form a part of those 
who elected a representative of their 
own choosing? What of a minority 
that has membership in the union 
but voted against choosing the repre- 


‘ sentative? 





® See 29 USC Sec. 158a(2). 
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if it is true that administra- 
tive agencies were created to dis- 
pense justice more quickly or more 
efficiently or with greater expertise 
than the traditional court system 
could , then we who are 
part of this administrative process 
must constantly reexamine and look 
to the improvement of our own proc- 
esses, especially in the light of our 
own tremendous caseload.—Stuart 
Rothman, NLRB General Counsel. 





If the sole reason giving rise to 
the implied duty in favor of a mi- 
nority rests in the impotence of a 
minority which has no union mem- 
bership strength and for this reason 
is prevented from exercising the statu- 
tory “choice,” the duty must recede 
in the proportion that the minority 
is able to make the representative 
respond by wielding influence as 
members, whatever the minority 
status is as determined by other factors. 
At least one United States court of ap- 
Yellow 


peals has so held: Williams v. 
Cab Company of Pittsburgh, 21 Lasor 
Cases {J 66,813, 200 F. 2d 302 (CA-3, 
1952), cert. den., 346 U. S. 840 (1953). 
In the Williams case the Court deter- 


mined that since Negro plaintiffs 
complaining of discrimination by the 
union were all union members there 
was no implied duty owed them 
under the NLRA, It reasoned that a 
union which derives its power from 
its constituent members and not solely 
from the act, as is the case with non- 
union members, is not, in the exer- 
cise of these powers, subject to the 
implied limitations imposed by the 
NLRA. The fact that the plaintiffs 
were all union members, the Court felt, 
made the Steele decision inapplicable. 


The United States Supreme Court 
has sustained at least one other dis- 


missal by a federal district court of 
a complaint of minority union em- 
ployees against their representative 
and the company for negotiating a 
discriminatory agreement (Ford Mo- 
tor Company v. Huffman, 23 LaxBor 
Cases { 67,505, 345 U. S. 330 (1952)). 
It is clear, however, from the opinion 
in this case that the Court did not 
concern itself with the union mem- 
bership status of the plaintiffs. The 
plaintiffs were union members claim- 
ing discrimination by virtue of a col- 
lective bargaining agreement which 
gave miiitary veteran employees of 
the Ford Motor Company credit to- 
ward their seniority for active mili- 
tary service. This, according to the 
plaintiffs, gave some employees more 
seniority than the plaintiffs even 
though they, the veterans, were hired 
at Ford after the plaintiffs were hired. 
The Court, on finding that the con- 
tract was not discriminatory against 
the minority but within the allowable 
limit of differences which could be 
made between classes of employees, 
sustained the dismissal of the action, 
making no such analogy as was made 
in the Williams case. It was evident 
in Ford Motor Company that the mi- 
nority were not nonunion. 


Though it may not be apparent, 
either from the Ford Motor Company 
case or from the mere fact of denial 
of certiorari in the Williams case, that 
the United States Supreme Court 
showed approbation for the doctrine 
as announced by the court of appeals 
in the Williams case (if it did not it- 
self fabricate that doctrine), it soon 
became clear that such was not the 
case.” This was evidenced by the 
Court’s action in Syres v. Oilworkers 
International Union, 350 U. S. 892 
(1955). In this case the plaintiffs, 
Negro union members together with 





” This dilemma existed, as evidenced by 
the Williams case and the court of appeals 
decision in Syres v. Oilworkers, Local 23, 28 
Lagpor CAses § 69,303, 223 F. 2d 739 (CA-5, 
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1955), despite rule (2) cited at footnote 4— 
which seemed indicative of a duty in favor 
of employees regardless of their union 
membership. 
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their segregated local union which 
had joint certification by the NLRB 
with the white local, sued the white 
local and the Gulf Oil Corporation 
seeking to have declared invalid a 
contract which purportedly limited 
the promotional opportunities of Negro 
employees. A dismissal for lack of 
jurisdiction was affirmed by the court 
of appeals ™ in line with the Williams 
case since the plaintiffs and all other 
Negro employees affected, so far as 
the record disclosed, were union 
members and, hence, no implied duty 
to refrain from discrimination was 
owed them under the NLRA. The 
United States Supreme Court granted 
certiorari, reversed and remanded the 
case to the district court for a trial 
on the merits. The Court gave no 


opinion in connection with the hold-— 


ing, but cited these cases: Steele, 
Tunstall and Railroad Trainmen v. 
Howard, 21 Lazsor Cases § 67,004, 343 
U.S. 768 (1952). 

A consistency may be claimed be- 
tween the Syres case and the Ford 
Motor Company case on the ground 
that in both cases the Court ignored 
the union membership of the minority 
employees and concentrated solely on 
the question of discrimination against 
a minority however constituted. The 
dissenting justice in the court of ap- 
peals in the Syres case logically rea- 
soned, however, that the duties and 
powers of the representatives are con- 
trolled by the act and that mem- 
bership in the union was without 
significance. This does not, however, 
gainsay the fact that from Steele to 
Syres the logical formula—conceived by 
the Court—which seemed to be at the 
core of the first decision enjoyed amaz- 
ing vitality for some years. With the 
Syres case this logical formula seemed 
abandoned. If we are to attribute 
consistency to the Court in this par- 
ticular, we must do so by concluding 


that the Court would have heid as it 
did in the Steele case whether or not 
the plaintiffs were not union mem- 
bers and that much that it said to 
buttress its position was obiter. 


We are left with several questions. 
Is the rule as it is in its final stage 
merely a rule to protect racial mi- 
norities from union discrimination? 
If the rule does not exist in favor of 
the first logically definable minorities 
(as indicated in the Steele case), may 
any minority be definable? Have the 
courts been opened to a multitude of 
complaints of dissatisfied minorities 
(not necessarily racial) who, failing 
in the negotiation process, resort to 
the courts? Because there may no 
longer be a definable group, may the 
individual have standing to complain 
of isolated incidents ? 


Ancillary Rule Analyzed 


The last question leads logically to 
a consideration of an ancillary por- 
tion of the rule discussed under the 
previous heading. The rule as previ- 
ously recapitulated from the Steele 
case was in two parts: (1) The Na- 
tional Railway Labor Act and the 
National Labor Relations Act impose 
an implied duty not to discriminate 
upon the representative in favor of 
minority employees (who have no 
part in choosing said representative) 
(2) at least insofar as negotiating 
collective agreements. The latter is 
what is designated as the ancillary 
portion of the rule. That portion of 
the rule in parenthesis, which relates 
to choosing the representative, may 
now be deleted. 

If this ancillary portion is, prop- 
erly speaking, part of the rule in the 
Steele case, its function is restrictive. 
It would indicate that the implied 
duty is only coextensive with the 
function of negotiating contracts and 





"Case cited at footnote 10, one judge 
dissenting. 
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that there is no implied duty when 
the bargaining representative is en- 
gaged in any of the multifarious other 
functions incident to and intimately 
connected with its statutorily granted 
powers, such as the day-to-day inter- 
preting and applying of the provisions 
of the contract which a living situ- 
ation would entail. Here for the first 
time it will be necessary to consider 
the National Railway Labor Act sepa- 
rately from the National Labor Re- 
lations Act for, as will be pointed 
out later, certain provisions in the 
former act, which do not appear in 
the latter, seemed to impel an ad- 
herence to this ancillary portion of 
the rule. 


Except for the following language 
quoted from the Steele case, there is 
little else in that opinion to indicate 
that federal jurisdiction could only 
be invoked if there were discrimi- 


nation by contract as contra distin- 
guished to practice under, or application 


of, contract: 


“Unless the labor union represent- 
ing a craft owes some duty to repre- 
sent non-union members of the craft, at 
least to the extent of not discriminating 
against them as such in the contracts 
which it makes as their representative, 
the minority would be left with no 
means of protecting their interests 


12 


Two observations would seem neces- 
sary: (1) that the language estab- 
lishes a minimum standard only, 
below which the representative may 
not fail, though it may be held to a 
higher standard of conduct in per- 
forming its duty and (2) that the 


National Railway Labor Act con- 
ceivably relegates questions not in- 
volving contract discrimination to 
an administrative tribunal, if certain 
requisites are met with respect to 
parties. If the first observation be 
correct, it would seem that other acts 
of discrimination (other than con- 
tract) by the representative may be 
the subject of actions in federal courts. 
If, however, the National Railway 
Labor Act, unlike the National Labor 
Relations Act, specifically provides ad- 
ministrative machinery for handling 
noncontract discriminatory actions by 
the collective bargaining representa- 
tive, the ancillary rule, indeed, has 
some vitality. 

Under the act, the Railroad Adjust- 
ment Board** is given jurisdiction 
over disputes between carriers and 
employees concerning matters of con- 
tract interpretation and grievances 
arising thereunder. The Supreme 
Court in Elgin, Joliet & Eastern Rail- 
way Company, v. Burley, 9 LaBpor CASES 
{ 51,212, 325 U. S. 711 (1945), set out 
extensively the scope of the juris- 
diction of the Railway Adjustment 
Board. Mr. Justice Rutledge, for the 
majority, pointed out the following: 


“The difference between disputes 
over grievances and disputes concern- 
ing the making of collective agree- 
ments is traditional in railway labor 
affairs. It has assumed large impor- 
tance in the Railway Labor Act of 
1934, substantively and procedurally. 

It divides the jurisdiction and 
functions of the Adjustment Board 
from those of the Mediation Board, 
giving them their distinct characters. 
It also affects the parts to be played 











* Italics supplied. 

#45 USC Sec. 153, First (i): “The dis- 
putes between an employee or group of 
employees and a carrier or carriers growing 
out of grievances or out of the interpreta- 
tion or application of agreements concern- 
ing rates of pay, rules, or working conditions, 
including cases pending and unadjusted on 
June 21, 1934, shall be handled in the usual 


Minority Employees 


manner up to and including the chief operat- 
ing officer of the carrier designated to 
handle such disputes; but, failing to reach 
an adjustment in this manner, the disputes 
may he referred by petition of the parties 
or by either party to the appropriate divi- 
sion of the Adjustment Board with a full 
statement of the facts and all supporting 
data bearing upon the disputes.” 


149 





by the collective agent and the repre- 
sented employees, first in negoti- 
ations for settlement in conference 
and later in the quite different pro- 
cedures which the Act creates for 
disposing of the two types of dispute. 


“The statute first marks the dis- 
tinction in Section 2, which states as 
among the Act’s five general pur- 
poses: ‘(4) to provide for the prompt 
and orderly settlement of all disputes 
concerning rates of pay, rules or 
working conditions; (5) to provide 
for the prompt and orderly settle- 
ment of all disputes growing out of 
grievances or out of the interpretation 
or application of agreements cover- 
ing rates of pay, rules, or working 
conditions.’ 


“The first relates to disputes over 
the formation of collective agreements 
or efforts to secure them. They arise 
where there is no such agreement or 
where it is sought to change the 
terms of one, and therefore the issue 
is not whether an existing agreement 
controls the controversy. They look 
to the acquisition of rights for the 
future, not to assertion of rights 
claimed to have vested in the past. 


“The second class, however, con- 
templates the existence of a collec- 
tive agreement already concluded or, 
at any rate, a situation in which no 
effort is made to bring about a formal 
change in terms or to create a new 
one. The dispute relates either to 
the meaning or proper application of 
a particular provision with reference 
to a specific situation or to an omitted 
case. In the latter event the claim is 
founded upon some incident of the 
employment relation, or asserted one, 
independent of those covered by the 
collective agreement, e. g., claims on 
account of personal injuries. In either 
case the claim is to rights accrued, 
not merely to have new ones created 
for the future. 
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. . some schools of thought . . . 
maintain that the Constitution must 
be construed or applied to meet new 
conditions in the light of present-day 
thought, and that the Constitution 
must be expanded or contracted— 
as if it were an elastic girdle— 
to accommodate the public diet. 
—international Association of Ma- 
chinists v. Street, 37 Labor Cases 
7 65,461, 108 S. E. 2d 796 (Geor- 
gia Supreme Court, 1959). 





“In general the difference is be- 
tween what are regarded tradition- 
ally as the major and the minor dis- 
putes of the railway labor world. The 
former present the large issues about 
which strikes ordinarily arise with the 
consequent interruptions of traffic the 
Act sought to avoid. Because they 
more often involve those consequences 
and because they seek to create rather 
than to enforce contractual rights, 
they have been left for settlement 
entirely to the processes of noncom- 
pulsory adjustment. 


“The so-called minor disputes, on 
the other hand, involving grievances, 
affect the smaller differences which 
inevitably appear in the carrying out 
of major agreements and policies or 
arise incidentally in the course of an 
employment. They represent specific 
maladjustments of a detailed or indi- 
vidual quality. They seldom produce 
strikes, though in exaggerated in- 
stances they may do so. Because of 
their comparatively minor character 
and the general improbability of their 
causing interruption of peaceful re- 
lations and of traffic, the 1934 Act 
sets them apart from the major dis- 
putes and provides for very different 
treatment. 


“Broadly, the statute as amended 
marks out two distinct routes for 
settlement of the two classes of dis- 
pute, respectively, each consisting of 
three stages. The Act treats the two 
types of disputes alike in requiring 
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negotiation as the first step toward 
settlement and therefore in contem- 
plating voluntary action for both at 
this stage, in the sense that agree- 
ment is sought and cannot be com- 
pelled. To induce agreement, however, 
the duty to negotiate is imposed for 
both grievances and major disputes. 


“Beyond the initial stages of ne- 
gotiation and conference, however, 
the procedures diverge. ‘Major dis- 
putes’ go first to mediation under the 
auspices of the National Mediation 
Board; if that fails, then to accept- 
ance or rejection of arbitration, cf. § 7; 
Trainmen v. Toledo, P. & W. R. Co., 
321 U. S. 50; and finally to possible 
presidential intervention to secure 
adjustment. §10. For their settle- 
ment the statutory scheme retains 
throughout the traditional voluntary 
processes of negotiation, mediation, 
voluntary arbitration, and _ concili- 
ation. Every facility for bringing about 
agreement is provided and pressures 
for mobilizing public opinion are ap- 
plied. The parties are required to 
submit to the successive procedures 
designed to induce agreement. §5 
First (b). But compulsions go only 
to insure that those procedures are 
exhausted before resort can be had to 
self-help. No authority is empowered 
to decide the dispute and no such 
power is intended, unless the parties 
themselves agree to arbitration. 


“The course prescribed for the settle- 
ment of grievances is very different 
beyond the initial stage. Thereafter 
the Act does not leave the parties 
wholly free, at their own will, to agree 
or not to agree. On the contrary, one 
of the main purposes of the 1934 
amendments was to provide a more 
effective process of settlement. 


“Prior to 1934 the parties were free 
_at all times to go to court to settle 
these disputes. Notwithstanding the 
contrary intent of the 1926 Act, each 
-also had the power, if not the right, 
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to defeat the intended settlement of 
grievances by declining to join in 
creating the local boards of adjust- 
ment provided for by that Act. They 
exercised this power to the limit. 
Deadlock became the common prac- 
tice, making decision impossible. The 
result was a complete breakdown in 
the practical working of the machinery. 
Grievances accumulated and stagnated 
until the mass assumed the propor- 
tions of a major dispute. Several 
organizations took strike ballots and 
thus threatened to interrupt traffic, a 
factor which among others induced 
the Coordinator of Transportation 
to become the principal author and 
advocate of the amendments. The 
sponsor in the House insisted that 
Congress act upon them before ad- 
journment for fear that if no action 
were taken a railroad crisis might 
take place. The old Mediation Board 
was helpless. To break this log jam, 
and at the same time to get griev- 
ances out of the way of the settling 
of major disputes through the func- 
tioning of the Mediation Board, the 
Adjustment Board was created and 
given power to decide them. 


“The procedure adopted is not one 
of mediation and conciliation only, 
like that provided for major disputes 
under the auspices of the Mediation 
Board. Another tribunal of very dif- 
ferent character is established with 
‘jurisdiction’ to determine grievances 
and make awards concerning them. 
Each party to the dispute may sub- 
mit it for decision, whether or not 
the other is willing, provided he has 
himself discharged the initial duty of 
negotiation. : 


“The procedure is in terms and pur- 
pose very different from the pre- 
existing system of local boards. That 
system was in fact and effect nothing 
more than one for what respondents 


call ‘voluntary arbitration.’ No dis- 
pute could be settled unless submitted 
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by agreement of all parties. When 
one was submitted, deadlock was 
common and there was no way of 
escape. The Adjustment Board was 
created to remove the settlement of 
grievances from this stagnating process 
and bring them within a general and 
inclusive plan of decision. The aim 
was not to dispense with agreement. 
It was to add decision where agree- 
ment fails and thus to safeguard the 
public as well as private interests 
against the harmful effects of the pre- 
existing scheme.” 


The foregoing would indicate that 
under the National Railway Labor 
Act the Railroad Adjustment Board 
is given jurisdiction to hear and make 
determinations in “minor” industry 
disputes. This would also mean that 
the United States district courts are 
without jurisdiction to hear such dis- 
putes, at least in the first instance. 
Hence, after the Elgin case was de- 
cided, seemingly buttressing the 
language in the Steele case, which indi- 
cated that at least the union owed 
the minority the duty not to discrimi- 
nate against it in the negotiating of 
contracts, the question was: Had the 
Supreme Court ruled that the act 
pre-empted to the adjustment board 
cases which sought to redress acts 
of noncontract discrimination against 
a minority by the collective repre- 
sentative ? 


The Elgin case involved no such 
situation, for the sole determination 
in that case was whether the repre- 
sentative is so “exclusive” in the 
representation of employee “minor” 
disputes before the adjustment board 
that the individual employee may be 
bound by any representation made by 


the representative without the oppor- 
tunity to appear himself, whether or 
not authorized to make such repre- 
sentation by the employee. The an- 
swer by the Court was a resounding 
no. It must be pointed out here that 
the Court in the Steele case had noted 
a reluctance on the part of the adjust- 
ment board to hear disputes not pre- 
sented by the bargaining representative 
on behalf of an employee or group 
of employees,* thus impelling the 
Court to conclude that the plaintiffs 
had no adequate remedy at law. This 
reluctance was also noted in the Elgin 
case but the Court strongly indicated 
that such reluctance was contrary to 
the act.* In the Steele case the Court 
refused to decide whether the adjust- 
ment board could be forced by ju- 
dicial compulsion to entertain indi- 
vidual grievances, nor did the Court 
do so in the Elgin case. However, the 
language in the latter case seemed to 
hold such a threat. 


At any rate, after the Elgin case it 
seemed evident that the bargaining 
representative could no longer bind 
the employee in concessions made 
before the adjustment board and that 
the employee himself could appear 
and personally voice his discontent. 


However, our immediate inquiry is 
not whether a willing employee may 
go before the board, but whether mi- 
nority employees, possibly unwilling, 
must go before the board, that is, did 
the Elgin case hold that minority em- 
ployees must exhaust their adminis- 
trative remedies before the adjustment 
board before resort could be had to 
the courts’ If, immediately after its 
decision in the Elgin case, the Su- 
preme Court did not determine this 





% Steele case, cited in text: “The Adjust- 
ment Board has consistently declined in 
more than 400 cases to entertain grievance 
complaints by individual members of a 
craft represented by a labor organization.” 
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“ Elgin case, cited in text: “We think 
that such a view of the statute’s effects, 
insofar as it would deprive the aggrieved 
employee of effective voice in any settlement 
and of individual hearing before the Board 
would be contrary to the clear import of its 
provisions and to its policy.” 
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specific issue, it did determine and 
set at rest the principle that disputes 
growing out of the interpretation of 
collective contracts must first be sub- 
mitted to the adjustment board be- 
fore relief could be sought in state 
courts *® or federal courts."’ 


Two courts of appeals, at least, be- 
lieved that this doctrine limited the 
jurisdiction of United States district 
courts, even where minority employees 
charged union discrimination, to cases 
involving breach of the implied duty 
not to discriminate in negotiating col- 
lective bargaining contracts. 

Thus, in Hayes v. Union Pacific Rail- 
road Company, 18 Lapor CASES 
{7 65,969, 184 F. 2d 337 (CA-9, 1950), 
where racial discrimination was 
charged, the court said: 


“Congress did not, by the Railway 
Labor Act, grant jurisdiction to the 
Federal Courts to afford relief for 
breaches of performance of collective 
bargaining agreements. Appropriate 
tribunals have been established for 
that purpose. ... It is only when 
collective bargaining contracts are 
unlawfully entered into or when the 
agreements themselves are unlawful 
in terms or effect, that Federal Courts 
may act.” 


Similarly, in Hettenbaugh v. Air- 


line Pilots Association International, 
19 LasBor Cases { 66,319, 189 F. 2d 
319 (CA-5, 1951), airline pilots, who 
had been hired by National Airlines 
when members of the Airline Pilots 
Association International were out 
on strike, brought an action against 
the union and the airlines charging 


that the union refused to bargain for 
them after the end of the strike and 
threatened to procure their discharge. 


The court said: 


“The Federal courts are not charged 
by Federal law with the duty of po- 
licing parties in the performance of 
collective bargaining agreements en- 
tered into pursuant to the Railway 
Labor Act.” 


The rule of the Hayes and Hetten- 
baugh cases did not, however, seem 
to have universal acceptance.** Not 
until sometime later, in Conley v. Gib- 
son, 33 Lasor Cases § 71,077, 355 
U. S. 41 (1957), did the Supreme 
Court of the United States have oc- 
casion to redefine its position with 
respect to the principle which each op- 
posing faction claimed was spawned 
by the Steele decision. 


In the Conley case, Negro em- 
ployees sued their local union of the 
Brotherhood of Railway and Steam- 
ship Clerks, Freight Handlers, Ex- 
press and Station Employees, without 
joining the railway company, alleging 
that their exclusive bargaining repre- 
sentative had discriminated against 
them by refusing to accord them the 
same protection accorded to white em- 
ployees—they alleged that a number 
of Negro employees of their classifi- 
cation had lost their jobs. No alle- 
gations were made with respect to 
whether the collective bargaining 
agreement was discriminatory. The 
district court dismissed the cause for 
lack of jurisdiction,’® citing the Hayes 
and Hettenbaugh cases, and the court 
of appeals affirmed *° by a per curiam 





* Slocum v. Delaware, Lackawanna & 
Western Railroad Company, 18 Lasor CASES 
{ 65,694, 339 U. S. 239, (1950) ; Railway Con- 
ductors v. Southern Railway Company, 18 
Lapor Cases { 65,695, 339 U. S. 255 (1950). 

* Railway Conductors v. Pitney, 10 LaBor 
Cases § 51,218, 326 U. S. 561 (1946). 

* See Dillard v. Chesapeake & Ohio Rail- 
way Company, 22 Lasor Cases § 67,257, 199 


Minority Employees 


F. 2d 948 (CA-4, 1952), where relief was 
allowed to Negro minority employees al- 
leging noncontractual discrimination on the 
part of the union. The holding in the 
Hayes case was renounced. 

* 138 F. Supp. 60 (1955). 


* 30 Lasor Cases § 69,887, 229 F. 2d 436 
(1956). 


153 





opinion, citing also the Hettenbaugh 
and Slocum cases. 


In the Conley case the Supreme 
Court swept away the distinctions of 
the Hayes and Hettenbaugh cases in 
the following language: 


“This case involves no dispute he- 
tween employees and employer but 
to the contrary is a suit by employees 
against the bargaining agent to en- 
force their statutory right not to be 
unfairly discriminated against by it 
in bargaining. . . . The Adjustment 
Board has no power under §3 First 
(i) or any other provision of the Act 
to protect them from such discrimi- 
nation. 


“The respondents point to the fact 
that under the Railway Labor Act 
aggrieved employees can file their 
own grievances with the Adjustment 
Board or sue the employer for breach 
of contract. Granting this, it still fur- 
nishes no sanction for the Union’s 
alleged discrimination in refusing to 
represent petitioners.” 


This language was but a reiter- 
ation of the principle of the Steele 
case,”* for though in the latter case 
the plaintiffs had joined the railway 
company as a party plaintiff the es- 
sence of the wrong alleged was the 
breach by the bargaining representz- 
tive of its statutory duty as implied 
from that portion of the National 
Railway Labor Act which grants the 
power to the representative to be the 
exclusive representative of employees 
of the craft or class. It would, there- 
fore, seem that since the Conley case 
the minority employees may seek 
redress before federal district courts 


for discriminatory acts or omissions by 
the bargaining representatives whether 
or not these acts or omissions of 
discrimination manifest themselves in 
collective bargaining agreements. 


Conclusion 


It is apparent that the cases have 
dealt for the most part with minori- 
ties, either racial or otherwise, and 
that the Steele decision strongly sug- 
gests that relief was accorded there 
to a minority which would have other- 
wise been helpless. There is no indi- 
cation that the courts now strive to 
determine a definable minority which 
is impotent save through court inter- 
vention. Indeed, if the implied duty 
is owed to “all” whom the union rep- 
resents, the individual as well as a 
minority may, under the same prin- 
ciple, hold his representative to the 
duty by judicial sanction.** For those 
who are concerned with delimiting 
federal jurisdiction in days of mount- 
ing litigation and structural court in- 
flexibility, the rule as finally defined 
may well pose a problem which in 
days to come will be of some legis- 
lative concern. 


It is true that everyone cannot 
win where disputes in labor relations 
arise. Dissatisfaction in some quar- 
ter is a natural concomitant of the 
process of negotiation. Every dis- 
satisfaction, however, is not born of 
discrimination, though a_ universal 
standard for determining discrimina- 
tion in labor relations has not yet 
been extensively defined. This will 
surely be the function of the courts 
in days to come. [The End] 





* “Section 3, First (i), which provides for 
reference to the Adjustment Board of ‘dis- 
putes between an employee or group of 
employees and a carrier or carriers grow- 
ing out of grievances or out of the inter- 
pretation or application of agreements,’ 
makes no reference to disputes between em- 
ployees and their representatives.” (Steele 
case, cited in text, at p. 205.) 
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See Ostrofsky v. Steelworkers, 36 LaBor 
Cases § 65,329, 171 F. Supp. 782, (DC Md., 
1959), on individual employee dissatisfaction 
with representative determination of non- 
arbitrability of discharge and possible ex- 
tension of duty concept to nonemployee 
entities. 
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The Apex Decision: 


A New Look at Unions Under Antitrust Action 
By DALE G. BRICKNER 





Here is a criticism of the commonly accepted interpretation of Apex Hosiery Com- 
pany v. Leader, a leading case involving union prosecution under antitrust laws. 
The author is a lecturer in the Department of Economics at Indiana University. 





ESS THAN 20 YEARS AGO the subject of prosecuting trade 

unions under the antitrust laws was one of the most controversial 
issues in government and academic circles as well as in the public press. 
The year 1939 marked the beginning of a short era dominated by As- 
sistant Attorney General Thurman Arnold’s ill-starred “clean-up” of 
building trades unions. The informed public in major metropolitan 
areas was aroused by stories of extortion, featherbedding and other 
abuses of union power. Still fresh in memory were accounts of union 
construction workers idling for eight or more hours a day, with time- 
and-one-half for overtime, while foreign craftsmen erected their 
nation’s exhibits at the world’s fair. Teamster officials in New York 
City were accused of stopping incoming truckers to exact a cash pay- 
ment for the privilege of delivering cargo in the local union’s jurisdic- 
tion. The rival union struggles of the AFL and the CIO had 
generated boycotts and strikes that threatened to destroy trucking 
companies in New Orleans and lumber mills in the state of Washing- 
ton. Even the giant electrical equipment manufacturing firms were 
stymied by a national labor law which compelled them to recognize 
and bargain with the United Electrical Workers-CIO, while the Inter- 
national Brotherhood of Electrical Workers-AFL boycotted or “re- 
wired” their products at construction sites. 

The immediate prewar period was abounding with reappraisals of 
the economic power of a labor movement that had been nurtured from 
a sickbed to robust health by political poultices and tender-loving-care. 
The conservative of the nation decried the Wagner Act, with its never- 
to-be-fulfilled promise to reduce industrial disputes, as the villain 
of the piece. Even the politically liberal knew that something had to 
be done if the battle to forestall amending legislation was to continue 
to be successful. 

The antitrust laws were at hand. For well over 20 years these 
statutes had been a prime antilabor device, but under the aegis of a 
Democratic administration they had all but been forgotten. Even 
those who remembered could only speculate as to how the Supreme 
Court would interpret the Sherman, Clayton and Norris-LaGuardia 
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combination. The experts probably 
surmised that antitrust had lost its 
injunctive powers; few, if any, could 
have foreseen the nearly total emascu- 
lation that would result from the 
Hutcheson? decision. 


It was in this atmosphere of un- 
certainty that the case of Apex Hosiery. 
Company v. Leader*® came to the Su- 
preme Court. This case was a treble 
damage suit by the company to re- 
cover for losses sustained when a 
group of union hosiery workers forci- 
bly entered and occupied its Phila- 
delphia plant. Only a month earlier 
the union had called an unsuccessful 
strike at this plant where it had only 
eight members among the 2,500 em- 
ployees. The seizure grew out of a 
well-planned demonstration by the 
union aimed at persuading the man- 
agement to enter into a closed shop 
contract. When the president of the 
company refused to talk to the union 
representative, except at the office of 
the company’s attorney, the demon- 
strators surged through police lines, 
entered the building and barricaded 
themselves there. Subsequently, door 
locks were changed and bedding and 
other supplies were brought in for 
the siege. 


The Apex case became important 
not only for the legal issues it pre- 
sented but also for its emotion-laden 
challenge to the rights of private 
property. Could a gang of union 
demonstrators forcibly enter a com- 


pany’s plant, drive off its manage- 
ment, destroy its machinery and still go 
unchastened by the federal govern- 
ment? This was the issue in the 
minds of many people at the time the 
case was adjudicated. Unfortunately, 
time and thoughtful analysis have not 
completely cleared the air of this 
emotional stigma, for the case is still 
looked upon by some with a half- 
urgent feeling that the federal courts 
should have stepped forward to con- 
demn acts which were patently crimi- 
nal and tortuous under the laws of 
the Commonwealth of Pennsylvania.* 


The real significance of the Apex 
case, however, is largely unrelated to 
the issue of defending private prop- 
erty rights. The case has become a 


standard reference in the labor law 
field because of the Supreme Court’s 
presumably unconventional interpre- 
tation of precedent cases. The object 
here is to re-evaluate the Court’s ma- 
jority opinion in the hope that some 


of these apparent inconsistencies can 
be resolved. 


The commonly accepted interpreta- 
tion of the Apex decision can be dis- 
tilled from the following excerpts. 
Gordon F. Bloom and Herbert R. 
Northrup, for example, assert that 
“the Supreme Court ruled that unions 
were not guilty of violating the Sher- 
man Act even if strikes and boycotts 
prevented the shipment of goods in 
interstate commerce. . . . Although 





*U. S. v. Hutcheson, 3 Lapor Cases 
755,110, 312 U. S. 219 (1941). 

*2 Lapor Cases { 17,063, 310 U. S. 469 
(1940). The damage suit was the second 
federal case to arise from the seizure of 
the Apex factory. Thé first Apex case was 
an injunction action to secure the eviction 
of the trespassers. The circuit court of 
appeals overruled a lower court decision 
that an injunction could not be issued be- 
cause a Sherman Act violation had not been 
proved. (90 F. 2d 155 (CA-3, 1937).) The 
Supreme Court, in a per curiam opinion, 
held that the question was “moot” because 
the illegal acts had ceased. (1 LABor CAsEs 
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7 17,723A, 302 U. S. 656 (1937).) The 
circuit court’s favorable decision in the 
injunction case apparently induced the com- 
pany to prosecute the damage suit. In the 
interim, however, the circuit court was 
completely reconstituted and it set aside a 
judgment for $711,932.55 on the ground 
that the Sherman Act had not been violated. 
(2 Lapor Cases § 18,482, 108 F. 2d 71 
(CA-3, 1939).) The company appealed this 
decision to the Supreme Court. 

*For example, see Monopoly Power as 
Exercised by Labor Unions (New York, 
National Association of Manufacturers), 
pp. 12-13. 
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On present appearances, elements 
of strength outweigh those of weak- 
ness as the economy moves into the 
new year. A total of $505-510 
billion for gross national product 
in 1960 would seem a reasonable 
prospect. This would represent an 
increase of 5 to 6 per cent over 
1959, with about 1% points of 
the percentage gain attributable to 
higher prices. — Morgan Guaranty 
Survey, January, 1960. 





the Supreme Court denied that it was 
overruling past decisions, it is quite 
clear that the Apex case did just that.” * 

Carrol R. Daugherty states: “Clearly 
the facts of the case would have fur- 
nished conservative judges with am- 
ple grounds for following the Duplex 
and Bedford decisions. . . .”° 

Even prolabor writers have taken 
the view that, although the Apex de- 
cision “did not ‘amend it or end it’ 
as called for by Samuel Gompers’ 
slogan, the act was reinterpreted by 
the court in such a way as to lift the 
onus of ‘restraint of trade’ from the 
basic union activities.” ° 

Finally, the same general point of 
view is evident in the literature of 
the public control field. George W. 
Stocking and Myron W. Watkins 
assert that the Court’s opinion “is 
quite different from the doctrine set 
forth in earlier cases.”’ * 

While the recitation of such opin- 
ions could be extended, it would only 
serve to reinforce the interpretations 
already quoted. Each of the authors 
believes that the Apex decision was 
clearly precedent shattering. This 
line of reasoning seems to have evolved 


in several ways. First, the Apex case 
has been erroneously grouped with 
the series of test cases initiated by 
Thurman Arnold in the previously 
mentioned building trades campaign. 
Second, there seems to be an infer- 
ence in some of the analyses of the 
case that the Supreme Court of the 
late 1930’s could not write a decision 
favorable to labor without upsetting 
some long-established precedents. Third, 
and possibly most important, the pri- 
mary critique of the case was written 
by an able and persuasive scholar, 
Charles O. Gregory.* His interpreta- 
tion has been tacitly adopted by some 
and explicitly adhered to by most. 


Was the decision a clear and de- 
cisive departure from the antitrust 
doctrines developed by the courts from 


1908 to 1940? We think it was not. 


The majority opinion, written by 
Justice Harlan F. Stone, is a defensi- 
ble interpretation of precedent cases. 
It proceeds from the basic premise that 
previous Courts had drawn a line of 
demarcation between cases involving 
strikes against manufacturing firms 
and those cases involving union second- 
ary pressures—for example, secondary 
boycotts, sympathy strikes and re- 
fusals to handle nonunion goods. In 
the group of cases involving primary 
activities, the Courts found unions 
guilty of violating the Sherman Act 
only if the evidence indicated that the 
intent or necessary effect of the strike 
was to impede competition in the prod- 
uct market. In cases involving second- 
ary activities, the Courts applied an 
illegal per se rule. 


The opinion of Justice Stone elimi- 
nated as indefensible three of the ar- 





*Economics of Labor Relations (Home- 
wood, Illinois, Richard D. Irwin, Inc., 1954), 
pp. 656-657. 

®Labor Problems in American Industry 
(1948-1949 impression; Boston, Houghton 
Mifflin, 1950}, p. 884. 
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*Elias Lieberman, Unions Before the Bar 
(New York, Harper and Brothers, 1950), 
p. 238. 

* Monopoly 
York, Twentieth 
p. 406. 

* Labor and the Law (New York, W. W. 
Norton & Company, 1949 Ed.), pp. 255-269. 
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guments made before the Court. The 
first of these contentions was the 
company’s argument that the Wagner 
Act cases had expanded the concept 
of interstate trade and brought with- 
in the purview of the antitrust laws 
activities which would have been 
deemed “local in character” by previ- 
ous Courts.® Second, the company 
urged that a violation should be found 
solely because of the illegal and tortu- 
ous prevention of the shipment c* 
goods in interstate trade.*° Finally, 
the union argued, apparently on the 
assumption that the New Deal Court 
might overturn every decision from 
Danbury Hatters, 208 U. S. 274 (1908), 
that unions never should have been 
prosecuted under the antitrust laws.” 


After disposing of these issues, the 
majority opinion proceeded to enunci- 
ate the principal question “whether 
that restraint resulting from the strike 
maintained to enforce union demands 
by compelling a shut-down of peti- 
tioners factory is the kind of ‘restraint 
of trade or commerce’ which the Act 
condemns.” *” 


Basic Premises Set Forth 


The Court set forth what it be- 
lieved to be the two guiding precepts 
in labor antitrust cases. The first of 
these criteria was that the Sherman 
Act was not intended by Congress to 
be an instrument for policing inter- 
state trade. 


“The legislative history of the Sher- 
man Act as well as the decisions of 
this Court interpreting it, show that 


it was not aimed at policing interstate 
transportation of movement of goods 
and property. ... The end sought was 
the prevention of restraints to free 
competition in business and commer- 
cial transactions which tended to restrict 
production, raise prices or otherwise 
control the market to the detriment 
of purchasers or consumers of goods 
and services... .”* 


The Court’s second criterion was 
that in all antitrust cases a restraint 
of commercial competition must be 
proved and that local strikes which 
simply prevent the manufacture of 
goods had not been held by prior 
Courts to have such an effect. 


“ec 


. this Court has never applied 
the Sherman Act in any case, whether 
or not involving labor organizations 
or activities unless the Court was of 
the opinion that there was some form 
of restraint upon commercial com- 
petition in the marketing of goods or 
services . . . and finally this Court 
has refused to apply the Sherman Act 
in cases like the present in which local 
strikes conducted by illegal means in 
a production industry prevented in- 
terstate shipment of substantial amounts 
of the product but in which it was not 
shown that the restrictions on ship- 
ments had operated to restrain com- 
mercial competition in some substantial 
way.” 14 

Having established the basic prem- 
ises, the Court proceeded systemati- 
cally to eliminate a number of cases 
which it felt were not relevant to the 
decision. There was no evidence, the 
Court noted, to indicate the existence 





* The Court said: “. . . in the application 
of the Sherman Act . . . it is the nature 
of the restraint and its effect on interstate 
commerce and not the amount of the com- 
merce which are the tests of violation.” 
(310 U. S., at p. 485.) 

*” The Court said: “This Court has never 
applied the Act to laborers or to others as 
a means of policing interstate transporta- 
tion... .” (310 U. S., at p. 487.) 
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™The Court said: “. . . for the thirty- 
two years which have elapsed since the 
decision of Loewe v. Lawlor this 
Court has repeatedly held that the 
words of the act do . . . embrace to some 
extent and in some circumstances labor 
unions and their activities ” (310 
U. S., at p. 487.) 

* 310 U. S., at p. 490. 

* 310 U. S., at pp. 490-493. 

* 310 U. S., at pp. 495-497. 
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of a conspiracy between the union 
and unionized firms in the industry 
to control the price and/or output of 
hosiery.** Second, the case at bar 
was distinguished from the Loewe,*® 
Duplex," and Bedford Stone** cases, 
where the union activities included 
the use of secondary pressures. 


First Coronado, Second Coronado 
and Leather Workers Cases 


Thus the field was narrowed to a 
consideration of the First Coronado *® 
and Second Coronado” cases and the 
Leather Workers case. All three of 
these cases involved strikes against 
employers to secure union recogni- 
tion. The Coronado cases, like Apex, 
had the additional elements of vio- 
lence, destruction of property, and 
other criminal and tortuous acts. The 
Leather Workers case involved simul- 
taneous strikes against five firms dur- 
ing which it was alleged that the 
union used coercion and other illegal 
means. The Court held that this 
series of cases involved situations 
which were clearly comparable to the 
facts of the Apex case. The decision, 
however, turned on whether the hosiery 
workers’ activities were more compa- 
rable to the First Coronado and Leather 
Workers cases, where the unions were 
found not to have violated the Sher- 
man Act, or to the Second Coronado 
case, where the union was found 
guilty. Thus Justice Stone had to 


isolate the particular issue in the 
Second Coronado case which influ- 
enced the earlier Court to hold that 
the union had violated the antitrust 
laws. The distinguishing character- 
istic was stated by the Court in the 
following words: 


“Underlying and implicit in all... 
[previous labor-antitrust cases] is 
recognition that the Sherman Act 
was not enacted to police interstate 
transportation, or to afford a remedy 
for wrongs, which were actionable 
under state law, and result from com- 
binations and conspiracies which fall 
short, both in their purpose and effect, 
of any form of market control of a 
commodity, such as to ‘monopolize 
the supply, control its price, or dis- 
criminate between its would-be pur- 
chasers.’ These elements of restraint 
of trade, found to be present in the 
Second Coronado case and alone to 
distinguish it from the First Coronado 
case and the Leather Workers case, 
are wholly lacking here.” 


In the Leather Workers case, the Su- 
preme Court declared: “It is only 
when the intent or necessary effect 
upon such commerce in the article is 
to enable those preventing the manu- 
facture to monopolize the supply, 
control its price or discriminate as be- 
tween its would-be purchasers, that 
the unlawful interference with its 
manufacture can be said directly to 
burden interstate commerce.” ** This 





*The precedent collusion cases were 
U. S. v. Brims, 272 U. S. 549 (1926), and 
Teamsters, Local 167 v. U. S., 291 U. S. 
293 (1934). 

* Loewe v. Lawlor, 208 U. S. 274 (1908). 

™* Duplex Printing Press Company v. Deer- 
ing, 254 U. S. 433 (1921). 

™ Bedford Cut Stone Company v. Journey- 
men Stone Cutters’ Association, 274 U. S. 37 
(1929). 

* United Mine Workers v. Coronado Coal 
Company, 259 U. S. 344 (1922). 

* Coronado Coal Company v. United Mine 
Workers, 268 U. S. 295 (1925). 
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™ United Leather Workers v. Herkert Com- 
pany, 265 U. S. 457 (1924). The Court also 
relied on the Levering & Garriques Company 
v. Morrin case, 289 U. S. 103 (1933), as a 
precedent on the local strike question. The 
union in this case was held not to have 
violated the Sherman Act because of the 
insubstantial nature of the activities and 
because intent was not proved by direct 
evidence. The case is not stressed here, 
although it substantiates the Court’s posi- 
tion, due to the fact that the principal 
doctrines were developed in the Coronado 
cases and the Leather Workers case. 

* 310 U. S., at p. 512. 

* 265 U. S., at p. 471. 





statement seems to indicate that the 
Court was establishing a dual route 
to proof of illegal activity under the 
antitrust laws. 


A violation could be proved either 
by establishing that the specific pur- 
pose of a production curtailment was 
to influence the supply and/or price 
of the commodity, or by proving that 
the curtailment was so substantial, 
that is, involved such a large segment 
of the total market, that intent could 
reasonably be inferred. The “either/or” 
character of this criterion is of con- 
siderable importance. Direct evidence 
adduced to prove that the principal 
motive of the restraint was a restric- 
tion of supply might require little 
proof that a substantial segment of 
the relevant market was involved. 
Conversely, if it is established that 
the restraint was pervasive, there 
might be little need to prove overt 
intent. In the Leather Workers case, 
the Court found no evidence to indi- 
cate any intent on the part of the 
union to affect the supply of the com- 
modity, as such. Obviously, the 
quantity of product involved, relative 
to total market supply, could not 
justify a finding of inferential intent. 


Similarly, in the First Coronado 
case, the destruction of the Bache- 
Denman properties, with the result- 
ant reduction of market supply, was 
not sufficient by itself to meet the test 
of “necessary effect.” The direct evi- 
dence as to intent seems to have been 


inadequate for two reasons. One 
factor was the company’s poor show- 
ing of conspiracy between the national 
union and its district-local affiliates. 
(However, the Court was quite ex- 
plicit in stating that the participation 
of the national union, because of its 
involvement with total supply, would 
prove an illegal intent to foreclose 
nonunion coal from the general com- 
petitive market.) ** Second, the Court 
declared that there was insufficient 
evidence to prove that the intent of 
the district-local organization was to 
do anything more than secure union 
operation of. the..mines—a perfectly 
legitimate objective. 


It was precisely upon the last-men- 
tioned point that the Second Coronado 
case hinged. On the basis of the Su- 
preme Court’s decision in the first 
case, the judge at the retrial practi- 
cally instructed the jury to return a 
verdict for the union. This was cer- 
tainly the sensible thing to do, since 
the company lawyers had spent the 
bulk of their time reading into the 
record evidence adduced at the first 
trial to prove that the intent of the 
district and local union officials was 
to keep nonunion-mined coal out of 
competition with union-mined coal. 
Although some new evidence was in- 
troduced, the lower court found that 
it added little to the facts developed 
at the first trial. The acquittal of the 
union was affirmed by the circuit 
court.”® 





*“What really is shown by the evidence 
is the stimulation of union leaders 

to press their unionization of nonunion 
mines, not only as a direct means of better- 
ing the conditions and wages of their workers, 
but also as a means of lessening interstate 
competition for union operators, which in 
turn would lessen the pressure of those 
operators for reduction of the union scale 
or their resistance to an increase. The latter 
is a secondary or ancillary motive . ; 
If unlawful means had here been used 
by the national body to unionize mines 
whose product was important, actually or 
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potentially, in affecting prices in interstate 
commerce, the evidence in question would 
clearly tend to show that that body was 
guilty of an actionable conspiracy under 
the Anti-Trust Act. But it is not a 
permissible interpretation of the evidence 
in question that it tends to show that the 
motive indicated thereby actuates every 
lawless strike of a local and sporadic char- 
acter, not initiated by the national body, but 
by one of its subordinate subdivisions.” 
(259 U. S., at pp. 408-409. ) 

* Finley v. United Mine Workers, 300 F. 
972 (1924). 
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When the case reached the Supreme 
Court, however, that tribunal re- 
versed its original holding. While 
the Court held that there was still 
insufficient evidence to implicate the 
national organization, it did find that 
the new evidence developed at the 
second trial proved that the district 
and local unions violated the Sherman 
Act. The new evidence consisted of 
the testimony of four witnesses and 
the revision of data on the estimated 
output of the mines. Three of the 
four witnesses testified on the local 
intent issue, while the fourth gave 
testimony implicating the national 
organization. 

Thus the First Coronado and Second 
Coronado cases, along with the Leather 
Workers case, established and applied 
the doctrine of subjective intent— 
proved either by direct evidence or 
inferred from the substantial nature 
of the restraint—as the controlling 
principle in local strike cases. It 
follows that Justice Stone’s interpre- 
tation of precedent was at least super- 
ficially valid. There was no evidence 
in the Apex case to indicate that the 
motivating force behind the mob.seiz- 
ure of the factory was to prevent the 
company from manufacturing and/or 
shipping its products in interstate 
trade in order to reduce competitive 
pressures on unionized shops. Nor 
was the quantity of product any greater, 
vis-a-vis the total market, than that 
involved in the precedent local strike 
cases. Yet, as indicated above, the 
Court decision has been widely con- 
strued to be at odds with the opinions 
handed down by the Courts of the 
1920’s. What, then, are the primary 
criticisms of the Apex decision? 


Principal Criticisms of Apex 


First, Justice Stone’s opinion has 
been challenged on several points re- 


lated to his treatment of the boycott 
cases—Loewe, Bedford and Duplex. 
The crux of the principal criticism is 
that the Apex decision erroneously 
declared that the antitrust laws had 
never been used against either labor 
or capital except where some restraint 
of commercial competition was involved 
and where the restraint was wide- 
spread and substantial. 


Such criticism seems to ignore not 
only the facts of the cases but, more 
important, the theory underlying the 
distinction between primary and second- 
ary activity. On the factual side of 
the issue, many statements made by 
the Courts in the early boycott cases 
seem to substantiate the position 
taken by the Court in the Apex case. 
For example, in the Bedford case, such 
phrases as “enforced in every part of 
the country” and “persistently ad- 
hered to and effectively enforced .. . 
in a large number of cities and in 
many states” can hardly be passed off 
as literary embellishment. Of equal 
importance is the fact that in all the 
long history of antitrust prosecution 
of labor boycotts only two decisions 
of federal courts were favorable to the 
unions involved.** In both instances, 
the courts averred that the boycott 
was an illegal means but that in the 
particular circumstances it was of 
such a local character as not substan- 
tially to restrain interstate trade. 


The factual side of the dispute, 
however, is relatively less important 
than the theoretical problem involved. 
A careful reading of the boycott cases 
decided in the pre-Apex period indi- 
cates that the Court, as noted above, 
established a clear dichotomy between 
secondary activities of unions and 
strikes against primary disputants. 


In the Apex case, the Court em- 
phasized this point when it said: 





* Aeolian v. Fisher, 29 F. 2d 679 (1928). 
Also, the Levering & Garriques case, cited 
at footnote 21, had a boycott element. 
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“That the objective of the restraint 
in the boycott cases was the strengthen- 
ing of the bargaining position of the 
union and not the elimination of busi- 
ness competition—which was the end 
in the non-labor cases—was thought 
to be immaterial because the Court 
viewed the restraint itself, in contrast 
to the interference with shipments 
caused by a local factory strike, to be 
of a kind regarded as offensive at 
common law because of its effect in 
curtailing a free market and it was 
held to offend against the Sherman 
Act because it effected and was aimed 
at suppression of competition with 
non-union made goods in the inter- 
state market.” *" 


The foregoing statement implies 
that secondary activities per se were 
illegal at common law and under the 
Sherman Act. The Courts (1908- 


1930) had, in fact, adopted the posi- 
tion that the intent of the union was 
largely immaterial if the means in- 


cluded secondary—third party—pres- 
sures. Thus, once the existence of a 
secondary boycott is established, the 
only problem that has to be decided 
is whether it is substantial (wide- 
spread) or insubstantial (local in 
character). 


The illegal per se character of the 
labor boycott under the Sherman Act 
before 1941 seems to be incomprehen- 
sible to some authorities, although 
there is no logical reason for this 
unfortunate confusion. In the appli- 
cation of the antitrust laws to busi- 
ness, similar distinctions have been 
made by the courts. For example, 
price-fixing, productions limitation 
and business boycotts are offenses 
which are “unreasonable per se.” ** 
By contrast, the courts applied the 





An administrator must always re- 
member that he should do what 
the lawmakers would have done if 
they had been faced with the situa- 
tion before him.—Stuart Rothman, 
NLRB General Counsel. 





“rule of reason” in early merger cases, 
among others, where the balancing of 
direct evidence as to the intent of the 
defendants and the extent of the firm’s 
market control played an all-important 
role in finding a violation. 


A parallel situation existed in the 
union cases. Boycotts per se were 
illegal but local factory strikes had to 
be tested against the evidential yard- 
sticks of direct intent or necessary ef- 
fect. In the First Coronado case, as 
previously indicated, the Court specifi- 
cally declared that intent might be 
inferred if the national union was in- 
volved. With respect to the local 
union affiliates, the Court held that 
neither the direct nor the indirect evi- 
dence was sufficient to prove a viola- 
tion. Failure to understand this rather 
elemental relationship has confused 
the interpretation not only of the 
Apex case but also of the entire series 
of decisions handed down by the 
courts in the pre-1940 era. 


The second fundamental criticism 
of the Apex decision is that the Court 
erroneously interpreted prior decisions 
in local strike cases when it asserted 
that “the restrictions on shipments 
had operated to restrain commercial 
competition in some substantial way.” 
According to the critics, the element 
of “substantial restraint” did not en- 
ter into any of these cases. 


One aspect of this problem has al- 
ready been mentioned in connection 





* 310 U. S., at pp. 506-507. 

* “Certain arrangements which Section I 
proscribes are by reason of their 
nature or necessary effect, ‘conclusively 
presumed’ unreasonably to restrain com- 
petition (the so-called unreasonable per se 
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offenses). Where such restraints are 
established, in purpose or in effect, inquiry 
under the Rule of Reason ends.” Report of 
the Attorney General's National Committee 
to Study the Antitrust Laws (Washington, 
D. C., 1955), p. 12. 
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with the new evidence as to output 
introduced in the Second Coronado 
case. The important point, however, 
is that nearly all the court actions 
in the 1920’s involving primary 
strikes were brought against the 
United Mine Workers Union.*® In 
each of these cases, the courts were 
confronted with the fact that the 
UMW was engaged in a nation-wide 
campaign to organize its jurisdiction 
completely. Thus the courts seem to 
have drawn the inference of substan- 
tial restraint not simply from the out- 
put data in a particular case but also 
from the general context of the situa- 
tion in which the strikes occurred. A 
similar inference can be drawn from 
the Alco-Zander case,°° where a dis- 
trict court enjoined strike activities 
embracing large segments of the 
Philadelphia garment district at a time 
when the clothing workers union was 
admittedly engaged in a general cam- 
paign to eliminate the pressure of 
nonunion goods on organized firms in 
New York City. 


Contrariwise, there are few cases be- 
fore 1940 in which an ordinary or- 
ganizational or economic strike was 
held to violate the Sherman Act.* 
The multifirm strike of the leather 
workers was adjudged to be legal, 
and there is no evidence to indicate 
that the antitrust laws were used as 
the basis for issuing injunctions against 
strikes of a purely local character. 
Indeed, one of the ominous inferences 
that can be drawn from the legal doc- 
trines developed during the 1920's is 
that industry-wide strikes and/or or- 
ganizational drives could be thwarted 
by a strict application of the Sherman 
Act and the Clayton Act but that 
local, craft union strikes could not be 
touched. 


It must be admitted, however, that 
Justice Stone’s opinion is somewhat 
unclear on this point because he failed 
to distinguish between a “substantial 
restraint” as part of the “necessary 
effect” criterion of implied intent and 
“substantial product involvement” as 





* The most important of these cases were: 

Pennsylvania Mining Company v. UMW, 
300 F. 965 (1924); 28 F. 2d 851 (1928): 
This case, like the Coronado cases, was a 
treble damage suit to recover for losses sus- 
tained by the company during a strike. The 
circuit court held that the union had not 
violated the Sherman Act. 

Borderland Coal Corporation v. UMW, 
275 F. 871 (1921); sub nom., Gasaway v. 
Borderland, 278 F. 56 (1921): This was an 
injunction case in which 63 companies sought 
to have the union organizing drive pro- 
hibited. The injunction, as modified by the 
circuit court, prohibited the UMW from 
sending in dues money to finance illegal 
acts, for example, inducing breach of em- 
ployment contracts. 

John L. Lewis, President, of UMW v. Red 
Jacket, 275 U. S. 536 (1927): This injunction 
case was a consolidation of 12 separate 
actions involving some 253 companies in 
West Virginia, Injunctions were issued 
prohibiting various illegal activities. The 
Supreme Court, in a memorandum opinion, 
denied permission to appeal on a writ of 
certiorari. 

Pittsburgh Terminal Coal Company v. 
UMW, 22 F. 2d 559 (1927): In this case, 
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the court gave equity relief to the com- 
pany in the course of a major coal strike. 

* Alco-Zander Company v. Amalgamated 
Clothing Workers, 35 F. 2d 203 (1929). 

“In only three cases—Wagner Electric v. 
International Association of Machinists, Lodge 
9; Jewel Tea Company v. Teamsters; and 
Curran Printing v. Allied Printing Council— 
were injunctions issued during primary 
strikes. The interesting fact about these 
cases is that they all originated in the Dis- 
trict Court for the Southern District of 
Missouri, as did the Leather Workers case. 
The district court’s finding of a violation 
of the Sherman Act in the Leather Workers 
case was, of course, reversed by the Su- 
preme Court. In the only other cases in 
volving primary strikes, the companies were 
denied injunctions on the ground that 
the Sherman Act had not been violated. 
Compare Danville Brick Company v. United 
Brick and Clay Workers, 283 F. 909 (1922), 
and Silverstein v. Journeyman Tailors, 284 
F. 833 (1922). The tabulation excludes rail- 
road strikes, which were not handled by the 
courts in the same way as primary strikes 
in manufacturing industries. 





a corollary requirement for finding a 
violation where intent is proved by 
direct evidence. Under the doctrine 
established in the Leather Workers 
case, a union presumably could be 
found guilty of violating the Sherman 
Act if a simultaneous series of pro- 
duction stoppages convinced the Court 
that the activity, per force, must be 
motivated by an intent to reduce com- 
mercial competition. There never was 
a case where this factor was clearly 
decisive.*? On the other hand, where 
intent is proved by direct evidence, 
“substantial” has no connotation ex- 
cept “embracing a large enough out- 
put” to justify the belief that the 
production stoppage could affect in- 
terstate markets. Justice Stone was 


not particularly lucid in his treatment 
of this distinction, but he came con- 
siderably closer to an accurate inter- 
pretation than a number of his critics. 
The final criticism of the Apex de- 
cision involves the following two ex- 
cerpts from the Court’s opinion: 


“.. successful union activity, as for 
example consummation of a wage 
agreement with employers, may have 
some influence on price competition 
by eliminating that part of such com- 
petition which is based on differences 
in labor standards. Since, in order 
to render a labor combination effec- 
tive it must eliminate the competition 
from non-union made goods... an 
elimination of price competition based 
on differences in labor standards is 
the objective of any national labor 


organization. But this effect on com- 
petition has not been considered to be 
the kind of curtailment of price com- 
petition prohibited by the Sherman 
Act 


“.. in the Second Coronado case 

. it appeared that ‘the purpose of 
the destruction of the mines was to 
stop the production of non-union coal 
and prevent its shipment to markets 
of other states than Arkansas, where 
it would by competition tend to re- 
duce the price of the commodity and 
affect injuriously the maintenance of 
wages for union labor in competing 
me. 


Gregory considers these statements 
to be contradictory and summarizes 
the apparently muddled position of 
the Court in the following words: 


“ec 


. in effect, it is as if he [Justice 
Stone] had said: ‘When a union shuts 
down a non-union mine by a strike so 
that it cannot operate and send non- 
union coal into national markets to 
compete with union coal... and it 
can be proved that such was its intent 
... that is a violation of the Sherman 
Act. But, if a union shuts down a 
non-union mine by a strike in order 
to compel its unionization so that, 
after unionization, its product can no 
longer compete with union mined coal 
in its former non-union character— 
even if its intent to do this can be 
proved—that is only a normal objec- 
tive of unionism and is not a violation 
of the Sherman Act.’ ” * 





“This doctrine was most evident in the 
Pittsburgh Terminal case, cited at footnote 
29, and, of course, it is clearly stated in the 
Supreme Court’s reference to the national 
UMW in the First Coronado case. The 
relevant passage is quoted in footnote 24. 

* 310 U. S., at pp. 503-4. 

* 310 U.S., at p. 511. 

* Gregory, work cited at footnote 8, at 
p. 260. Contradictory statements are not 
a frailty peculiar to the United States Su- 
preme Court. Gregory, after extensively 
berating Justice Stone for being inconsist- 
ent, sums up matters by saying: “This long 
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account ... is included to acquaint readers 
with the sort of thing the Supreme Court 
does when it tries to keep its output politi- 
cally and socially up to date and at the 
same time consistent.” (Work cited, at 
p. 265.) The implication here is that the 
Apex decision was “up to date” but incon- 
sistent with the precedent cases. Then, a 
few sentences later, Gregory says that Justice 
Stone could have simplified the law if he 
had “abandoned his regard for consistency 
by overruling the three boycott cases .. . 
as well as the Second Coronado . .. .” 
Since the Apex decision was based on the 
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And the Law may be resembled to 
a Nut, which has a Shell and a Ker- 
nel within, the Letter of the Law 
represents the Shell, and the Sense 
of it the Kernel, and as you will be 
no better for the Nut if you make 
Use only of the Shell, so you will 
receive no Benefit by the Law, if 
you rely only upon the Letter, and 
as the Fruit and Profit of the Nut 
lies in the Kernel, and not in the 
Shell, so the Fruit and Profit of the 
Law consists in the Sense more than 
in the Letter.—t£yston v. Studd, 2 
Plow. 459a, 465 (1574). 





Gregory’s paraphrase is an accurate 
summary of the law as it existed at 
the time the Apex case was decided. 
The distinction he makes, however, is 
not as paradoxical as it may appear 
at first glance. If the courts had not 
declared that unions could strike to 
secure recognition—the consequence 
of which may be the eventual elimina- 
tion of competition based on wage 
differentials—labor organizing, per se, 
would have been illegal.**° However, 
it is not impossible for a union to 
agitate, foment strikes and destroy 
productive capacity where there is 
little immediate hope of securing recog- 
nition. Such tactics have a twofold 
impact. One such effect is that the 
recalcitrant employer may eventually 
succumb, conceding that union opera- 
tion is cheaper and less hazardous 
than nonunion operation. The other 
result is that unionized firms are tem- 


porarily relieved of the burden of 
competing with low wage producers. 


With particular reference to the 
facts of the Coronado cases, the union 
employees had been locked out of the 
mines, evicted from the company 
houses, and replacements had been 
brought in from Tennessee. The de- 
structive forays of local mobs, includ- 
ing union sympathizers, were beclouded 
by the overhanging circumstances of 
the UMW ’s declared policy to take 
pressure off unionized mine fields. 
What the Court inferred from the 
evidence was that the possibility of 
securing recognition was so remote, 
and the attitude of rule or ruin so 
strong, that the immediate intent of 
the union must have been to eliminate 
a potential depresser of union stand- 
ards. A comparable situation did 
not exist in the Apex case. There 
was no evidence that either the na- 
tional union, which might have been 
concerned with intermarket competi- 
tion, had fomented the seizure or that 
the local leaders had any motive other 
than securing union operation of the 
firm. What Justice Stone’s critics are 
apparently complaining of is the sub- 
jective intent test-——a legal relic. An 
objective look at any organizational 
drive would no doubt lead one to the 
conclusion that the implicit ultimate 
intent of the union is to eliminate the 
competition of nonunion made prod- 
ucts. Furthermore, in very few situa- 
tions would it be found that the 
immediate intent of the union is to 
cripple a firm as a product market 





(Footnote 35 continued) 
First Coronado, the Leather Workers and the 
Levering cases, which apparently should 
not have been overruled, it follows that all 
four of these cases are inconsistent with 
those mentioned by Gregory. Thus it ap- 
pears that the Apex case is not inconsistent 
with all the precedent cases, but that the 
precedent cases are mutually inconsistent. 
*This question did appear in Hitchman 
Coal and Coke v. Mitchell, 202 F. 512 (1912), 
when the district court, after reviewing the 
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constitution and declared policies of the 
UMW, stated: “. it seeks to create a 
monopoly of mine labor such as to enable 
it, as an organization, to control the min- 
ing business of the country .” (202 
F., at p. 554.) Although the circuit court 
dismissed the entire Shern.an Act question 
on the ground that private parties could not 
seek injunctions under the act, it did state 
that the UMW was a legal organization 
(214 F. 685 (1914)). 








Government is that POWER 
by which individuals in society are 
kept from doing injury to each other, 
and are brought to cooperate to a 
common end. 

—Alexander Hamilton 





competitor. Thus it may be argued 
that the subjective intent test was a 
diabolically inept standard to apply 
in labor antitrust cases. But the im- 
propriety of the criterion is immaterial 
in view of the fact that the Court will 
usually not establish new principles 
of law if the same result can be ar- 
rived at by a less traumatic route. 
The important consideration, there- 
fore, is that Justice Stone had the al- 
batross cast upon his neck by prior 
Courts—the bird was not freshly 
killed. 


In addition to the arguments al- 
ready made, there is one subsidiary 
point that deserves some comment. 
The allegedly unorthodox decision 
handed down by the Court in the 


Apex case did not deter the Depart- 
ment of Justice from vigorously pur- 
suing its building trades campaign. 
At least ten criminal indictments or 


injunction actions ** were brought 
after the Apex decision was handed 
down. One of these cases, U. S. v. 
International Hodcarriers,** was a prime 
test of the Sherman Act’s ability to 
reach make-work schemes and ob- 
structions of technological advance. 

Certainly there is no evidence to 
indicate that Thurman Arnold looked 
upon the Apex decision as upsetting 


his well-laid plans. In Bottlenecks of 
Business, which was published after 
Apex but before Hutcheson, Arnold 
said: “... the Apex Hosiery Company 
case has been decided by the Supreme 
Court. It appears to sustain the De- 
partment’s position in all its pending 
cases.” *® Included among the then 
pending cases were various union 
boycotts and refusals to handle goods. 


Conclusion 


To summarize, the Apex decision 
was not as unprecedented as it may 
appear on first reading. Despite the 
fact that the Court was apparently 
overelaborate in stating its position, 
it is still true that its basic assump- 
tions were clearly correct. The Apex 
case did not fall within the per se rule 
applicable in secondary restraint 
cases, nor did it have that tenuous ele- 
ment of intent which brought con- 
viction in the Second Coronado case. 
The Court might have precluded much 
of the confusion that presently exists 
if it had not determined to elaborate 
more fully after it stated: 


“It perhaps suffices for present pur- 
poses to say that if the strike in the 
[First] Coronado case was not within 
the Sherman Act because its effect 
upon the commerce was ‘indirect’ and 
because the ‘intention’ to shut down 
the mine and destroy cars of coal 
destined for interstate shipment, did 
not imply an ‘intention to obstruct 
interstate commerce,’ then like tests 


require the decision here.” *° 
[The End] 





* The Federal Antitrust Laws (Chicago, 
Commerce Clearing House, Inc., 1952), 
Case Nos. 533, 536, 538, 540, 545, 562, 612, 
628, 629, 630. 

* Demurrers were sustained on February 
1, 1941 (37 F. Supp. 191). The Supreme 
Court affirmed, per curiam, on the Hutcheson 
precedent. 

* Thurman Arnold, The Botilenecks of 
Business (New York, Reynal and Hitch- 
cock, 1940), p. 253. Some indication of the 
magnitude of the Justice Department’s crusade 
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can be garnered from the fact that in a 
two-year period some 60 court actions were 
undertaken against unions. This number 
is about one less than the department had 
brought in the preceding 46 years, including 
the seven indictments in the Debs cases. 

“310 U. S., at p. 509. The conventional 
nature of the Apex decision can be clearly 
seen by comparing the majority opinion of 
the Court in the Hutcheson case with Justice 
Stone’s concurring opinion. 
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Meetings of Labor Men 


President’s Conference on Occupa- 
tional Safety.—Secretary of Labor 
James P. Mitchell will be chairman 
of a conference called by President 
Eisenhower to seek ways of insuring 
the safety of the American worker in 
today’s highly industrialized environ- 
ment. The conference will be held in 
Washington, D. C., March 1-3. At- 
tendance will be upon invitation. 

An opening-day symposium on “The 
‘Unchanging’ Nature of Man in a 
Changing Environment” will feature 
Dr. Joseph Kaplan, chairman of the 
United States Commission for the Inter- 
national Geophysical Year; Commis- 
sioner of Labor Statistics Ewan Clague ; 
and Dr. Leonard Carmichael, secre- 
tary of the Smithsonian Institution. 
There will also be nine workshops 
on occupational hazards. On the final 
day, Arizona’s former governor, How- 
ard Pyle, president of the National 
Safety Council, will speak on “Safety 
in the Sixties.” 


Seminar Series on Personnel Ad- 
ministration.—The second in a series 
of six seminars on personnel adminis- 
tration will be held February 11-12 
at the University of Michigan, Ann 
Arbor, under the sponsorship of the 
Bureau of Industrial Relations of the 
university. The topic of this seminar 
will be “Fundamentals of Modern 
Employment and Selection Methods.” 


Rank and Fiie 


These seminars may be taken indi- 
viduaily. Those planning to attend 
should register in advance with George 
S. Odiorne, Director, Bureau of In- 
dustrial Relations, School of Business 
Administration, University of Mich- 
igan, Ann Arbor, Michigan. 

On the schedule for the remainder 
of the program are such topics as 
“Basic Principles of Supervisor Train- 
ing” (March 17-18), “Appraising Your 
Wage and Salary Administration Pro- 
gram” (April 21-22), “Developing a 
Sound Program of Employee Services” 
(May 12-13), and “Managing the Em- 
ployee Benefits Program” (June 13-14). 


Attorney Criticizes Wyle Article 


Robert J. Doolan does not foresee dire 
consequences of new law of picketing 
envisioned by Benjamin Wyle. 


The following letter has been re- 
ceived from Robert J. Doolan, a mem- 
ber of the New York law firm of 
Fellner and Rovins: 


“The article in your December is- 
sue by Benjamin Wyle on “The New 
Law of Picketing” is so patently one- 
sided and loaded with misstatements 
that it should not go unanswered. 


“The writer of this letter has ana- 
lyzed the new ‘labor reform bill’ very 
carefully and can see in it no such 
dire consequences as those envisaged 
by Mr. Wyle, although experience 
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doubtlessly will demonstrate the need 
for both amendment and clarification. 
Indeed, in an analysis for clients we 
conclude among other things that 
there is very little in the first six 
titles of the act about which the 
honest person need have concern, be 
such person an employer or a union 
official or an advisor to either. Ad- 
mittedly, there are some changes in 
Taft-Hartley made via Title VII 
about which honest and sincere advo- 
cates car disagree vigorously, but 
just because some of those changes 
represent curbs on labor does not 
mean, as Mr. Wyle certainly implies, 
that they are necessarily bad. Ad- 
mittedly too, there are some provisions 
in the first six titles as to which 
labor may be proven correct, for ex- 
ample, the bonding requirements and 
that Title I (the “Bill of Rights” for 
union members) will provide a hey- 
day to dissidents; yet, this certainly 
does not say that there is very little 


good, unless, of course, one has ac- ° 


quired a vested interest in corrupt or 
high-handed practices or both which 
I am confident is decidedly not the 
case with Mr. Wyle. 


“Further, what Mr. Wyle fails to 
say is as significant as what he does 
say because, in effect having damned 
the whole act and the alleged motives 
of those who think that all in all it is 
needed legislation, he can hardly ap- 
prove in writing of certain provisions 
with which as a-labor advocate he 
must surely agree. To illustrate, is 
he opposed to the expansion of the 
definition of a labor organization so 
as to strike at emplovee committees 
or groups formed through the advice 
of management advisors as a means 
of avoiding unionization? Is he op- 
posed to the reports required of em- 
ployers and consultants to employers 
or just to the reports required of union 
officials? Is he opposed to the dele- 
gation of representation case handling 
to regional directors sq as to expedite 
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the election procedure? Is he opposed 
to the change in the law regarding 
the voting rights of economic strikers 
who have been replaced? One could 
goon. 


“Mr. Wyle reserves his greatest 
venom for the provisions with respect 
to organizational and _ recognition 
picketing although it is clear that he 
is also most unhappy about the ban 
on hot cargo clauses and the tighten- 
ing of the secondary boycott pro- 
visions of Taft-Hartley. As to these 
things he makes only passing refer- 
ence, because to do more than that 
would confront him with problems 
which obviously he doesn’t wish to con- 
sider because to do so would shatter his 
case. Does Mr. Wyle believe it fair 
or decent to apply ‘hot cargo’ clauses 
when the object thereof is to force 
the employees of the primary em- 
ployer into the union in flagrant viola- 
tion of their own right to freely decide 
the issue? What about the victimized 
employer who may not be on strike 
or who may be operating under superior 
rather than substandard conditions, 
or if he is struck what about the 
equities and merits of his side of the 
story? And what about the innocence 
of the secondary employer in a second- 
ary boycott situation? Is he to have 
no legal remedy to redress a plain 
wrong? Presumably, Mr. Wyle would 
answer such questions as these with 
a snap of a finger. 


“Concerning organizational or recog- 
nition picketing, it is true that the 
ban on such when the employees are 
represented by another union may in- 
crease ‘collusive’ and ‘sweetheart’ ar- 
rangements. Should such develop, 
the writer of this letter would favor a 
proper change in the law. But it is 
equally true that in most situations, 
regardless of picket sign language, 
the real purpose of the picketing is to 
compel recognition and when such 
purpose is achieved the result is to 
negate the overriding purpose of the 
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National Labor Relations Act which 
is to let the employees themselves 
freely decide whether or not they 
wish to be unionized. Mr. Wyle does 
not address himself to this issue at all 
as though it has no meaning .in a 
democratic society and, equally, he 
ignores entirely the propriety of the 
picket weapon to force recognition in 
countless situations wherein working 
conditions are not substandard or no 
appreciable number of employees 
have shown an interest in the picket- 
ing union or both. 

“In summary, my basic objection 
to Wyle’s article is that it is so boldly 
one-sided as to shove aside entirely 
the philosophy that there are balanc- 
ing rights and obligations in our 
society and that when democracy with 
a small ‘d’ becomes a test, unions like 
others must accept some curbs. 


“But I also have another major ob- 
jection to the article, namely, the 
making of statements which cannot 
be termed as other than ‘wild.’ Thus, 
‘no longer can Americans boast that 
they have a free trade union move- 
ment’; ‘wages and overtime pay above 
the minimum, pensions, hospitalization, 
medical care, supplementary unem- 
ployment insurance, seniority, grievance 
machinery and numerous other em- 
ployee benefits and protections are 
provided only through collective bar- 
gaining and economic action by labor 
organizations. What can one say to 
such statements which are a mere 
sampling other than ‘Whew! What 
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goes on here! 


State Labor Laws—1959 


Secretary of Labor finds substantial 
benefits for workers from last year’s 
state labor legislation. 


The Department of Labor recently 
issued a composite list of state labor 
enactments during the past year. Major 
changes were made in many states 
in laws regulating unemployment 
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In proportion as the structure of 
a government gives force to public 
Opinion, it is essential that public 
opinion should be enlightened. 
—George Washington 





insurance, workmen’s compensation, 
minimum wage requirements, fair 


employment practices and other as- 
pects of labor-management relations. 


Unemployment insurance was raised 
in 22 states, while the duration of 
benefits was increased in 23 states. 
Thirteen states adopted laws cover- 
ing disability claims for radiation 
disease, and workmen’s compensation 
for all disability was raised in 29 states. 

North Carolina enacted a minimum 
wage law. Alaska, Connecticut, Maine, 
Massachusetts, New Hampshire, Ver- 
mont and Washington raised their 
minimum wage requirements. Several 
states adopted regulatory laws for 
migratory labor, including regulation 
of labor camps and education provi- 
sions for migrant children. 

The State of New York passed a 
law requiring financial reports from 
unions, employers and labor relations 
consultants. Nebraska adopted a law 
banning secondary boycotts. A New 
Mexico act prohibits certain types of 
picketing, while the Oregon legisla- 
ture repealed its labor relations act, 
which contained antipicketing clauses. 
Alaska, California, Florida and Wis- 
consin affirmed the right of public 
employees to join unions. No new 
right-to-work legislation was enacted 
in 1959, but right-to-work bills were 
introduced in three states and repeal 
and amendment to such legislation 
was introduced in six other states. 


California and Ohio adopted fair 
employment practice acts. Connecti- 
cut, Oregon and Wisconsin added 
discrimination-because-of-age clauses 
to their fair employment laws. Equal 
pay for women was passed in Hawaii, 
Ohio and Wyoming. 
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Books ... Articles 





CURRENT LITERATURE 








Symposium on Labor 


Labor in a Free Society. Edited by 
Michael Harrington and Paul Jacobs. 
University of California Press, Berkeley 
4, California. 1959. 186 pages. $3. 


This book contains seven papers 
presented by leading authorities in 
the field of labor relations at the sym- 
posium on Labor and a Free Society 
held in New York in May, 1958, under 
the auspices of the Fund for the 
Republic. 


These papers examine basic ideas 
of freedom and justice which were de- 
veloped by the founders of the United 
States and seek to test their adequacy 
in the light of the experiences and 
needs of the industrial society of 
today. This discussion poses a num- 
ber of questions regarding the unions 
of today: Should the labor movement 
seek to embrace a wide variety of 
social purposes or should it become a 
simple interest group for the economic 
protection of its members? How far 
can unions go in safeguarding the 
rights of the group without unduly 
violating the rights of the individual? 
Is legislation necessary to assure 
democratic practices in unions and, 
if so, how far should such restriction 
go? 

The authors who attack these ques- 
tions are the late Sumner H. Slichter of 
Harvard, past president of the Ameri- 
can Economic Association; Harvard’s 
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Archibald Cox, adviser to Senator 
John Kennedy on his labor bill; David 
L. Cole, former director of the Fed- 
eral Mediation and Conciliation Serv- 
ice; Erich Fromm, psychoanalyst; 
Arthur J. Goldberg, general counsel 
for United Steelworkers of America; 
Hugh Clegg, labor economist from 
Great Britain; and James R. McClel- 
land, a labor attorney from Australia. 


The editors have included a sum- 
mary chapter which presents the points 
raised in roundtable discussions fol- 
lowing the presentation of these papers 
at the symposium. The major themes 
of the conference were the proposals 
for new legislation, the question of 
vitalizing the interna! workings of the 
unions, and the proper relationship be- 
tween organized labor and society as 
a whole. 


The editors summed up the feelings 
of the participants with this state- 
ment: “ . there was considerable 
difference [of opinion] on each of the 
basic themes of the conference. And 
yet, there was a common feeling that 
the American labor movement is en- 
tering a new phase of its existence, 
that it will encounter problems which 
it has never faced before, and that 
there is a real need for creative think- 
ing if the challenge is to be met.” 


Wage Determinant 


Productivity and Policy Decisions. 
Richard A. Beaumont. Research Mono- 
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graph No. 18. Industrial Relations 
Counselors, Inc., Rockefeller Center, 
1270 Avenue of the Americas, New 
York 20, New York. 1959. 59 pages. 
$2.75. 

Problems of inflation, international 
industrial competition, and the desire 
for more goods and services have 
thrust the concept of productivity in- 
to national prominence. The idea of 
linking policy decisions on prices and 
wages to productivity change has de- 
veloped as a significant issue in cur- 
rent collective bargaining. 

On the surface, the concept of pro- 
ductivity seems to be a simple ratio 
derived from dividing total produc- 
tion output of a company by input, 
the total factors of production. The 
author contends, however, that present 
interpretations and definitions of the 
concept are so varied that it is im- 
possible to arrive at a standard ratio for 
the purposes of collective bargaining. 


He concludes that, in light of 


present knowledge and understand- 
ing of the data of productivity, such 
data cannot be used arbitrarily and 
sensibly in making decisions on wages 
and prices. 





ARTICLES 





Symposium on the New Labor Law 
.. . The Winter, 1959 issue of the 
Georgetown Law Journal contains a 
symposium on the Labor-Management 
Reporting and Disclosure Act of 1959. 


Joseph A. Loftus, labor reporter, 
New York Times, Washington bureau, 
has written the introduction. Follow- 
ing are the titles and authors of the 
articles: 

“Constitutional Questions Under the 
New Act,” by Adrian S. Fisher, vice 
president and counsel, the Washing- 
ton Post Company. 

“The Bill of Rights of Union Mem- 
bers,” by Edward Joseph Hickey, Jr., 


Books Articles 


member of a Washington, D. C., and 
Toledo, Ohio law firm. 


“The Bill of Rights—Responsibili- 
ties of Its Beneficiaries,” by Patrick 
C. O’Donoghue, member of a Wash- 
ington, D. C. law firm and adjunct 
professor of law, Georgetown Law 
Center. 

“The Bill of Rights—Its Impact 
upon Employers,” by Jerome Powell, 
member of a Washington, D. C. law 
firm. 

“Fiduciary Obligations Under the 
New Act,” by Frank J. Dugan, dean 
of the Graduate School of Law, George- 
town Law Center. 

“Federal-State Jurisdiction,” by 
Gerard D. Reilly, Washington, D. C. 
attorney. 

“Section 701 and the State Courts: 
What Law to Be Applied?” by Plato 
E. Papps, general counsel of the Inter- 
national Association of Machinists. 


“The Status and Application of the 
Secondary-Boycott and Hot-Cargo 
Provisions,” by Guy Farmer, former 
Chairman of the National Labor Re- 
lations Board. 

“The New Hot-Cargo and Second- 
ary-Boycott Sections: A Critical An- 
alysis,” by David Previant, counsel 
for several labor organizations, in- 
cluding the Teamsters. 

“Recognition, Organizational and 
Consumer Picketing,”’ by Thomas J. 
Ryan, executive secretary of the Me- 
chanical Contractors Association of 
America, Inc. 

“A Preliminary Look at Section 
8(b)(7),” by Bernard Dunau, Wash- 
ington, D. C. attorney. 

“Prehire Problems in the Construc- 
tion Industry,” by John E. Quinn, 
labor relations director, Procon Com- 
pany. 

“Prehire and the Local Building 
Contractor,” by Vincent J. Apruzzese, 
general counsel for the Building Con- 
tractors Association of New Jersey. 
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Arbitration 





Decisions « « « 


Developments 








Union Security— 
Maintenance of Membership 


Was a company justified in not dis- 
charging an employee who refused to 
pay union dues? 

A recent arbitration award in- 
volved the refusal of a company to 
discharge an employee who would 
not pay her membership dues in 
spite of a maintenance-of-member- 
ship clause in the collective bargain- 
ing agreement. Robert J. Mueller, 
the arbitrator, held that in the future 
the company was required to en- 
force the clause and that, as a con- 
dition of employment, the employee 
was required to maintain member- 
ship in good standing in the union, 
including payment of back dues. 


During a union organizational cam- 
paign, the union conducted a meeting 
at which the aggrieved was present. 
All but two persons present at the 
meeting, including the aggrieved, exe- 
cuted authorization for representation 
cards and membership cards. Accord- 
ing to the union, the aggrieved em- 
ployee had of her own free will signed 
the cards and paid her union initi- 
ation fee. 


Subsequently, the union was se- 
lected as the bargaining representa- 
tive for the majority of the employees 
and a contract was signed which con- 
tained, amortg other things, a mainte- 
nance-of-membership clause. 
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When the aggrieved failed to pay 
her dues for three months, the union 
notified the company that “In accord- 
ance with our agreement .. . the 
company will, within seven (7) days 
after receipt of this notice, discharge 
any member who fails to maintain his 
membership.” The employer would 
not discharge the aggrieved claiming 
on her behalf that she had become a 
member of the union as a result of a 
misrepresentation on the part of the 
union at the organizational meeting. 
The arbitrator summarized the po- 
sition of the company, in part, as 
follows: “The Company argues that 
direct testimony by . [the ag- 
grieved] to the effect that she was 
advised by the Union that the only 
reason for signing the cards was to 
provide protection against company 
reprisals for joining the Union was 
uncontradicted by the Union. . . . The 
Company further states that an under- 
standing was reached by the Company 
and the Union prior to the signing of 
the contract to the effect that several 
employees who had previously signed 
application for membership cards and 
had since made known their unwill- 
ingness to be a union member were 
not to be bound by the union security 
clause.” 


Mr. Mueller added: 


“The arbitrator can not agree with 
the Employer on this point. The evi- 
dence fairly established in the mind 
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of the arbitrator that in the discussion 
conducted .. . [at the organizational 
meeting] many general statements 
were made to the employes as a 
group in an attempt to sell them on 
the advantages of joining the union. 
The Union testified that the only 
statements made at the meeting were 
to explain the advantages of Union- 
ism and to explain that authorization 
for membership cards were needed in 
order to present them to the NLRB 
in order to have a vote. Further 
testimony revealed that some of the 
employes at the meeting, suggested 
that those present join the Union at 
that time because it would expedite 
the formation of their Union. 
[The union officials] directly denied 
making any statements to the effect 
that signing of the cards would pro- 
tect the signed from discharge by the 
Employer. After carefully weighing 
all the testimony on this point, the 
arbitrator is of the opinion that... 
[the aggrieved] has failed to estab- 
lish, by a preponderance of the evi- 
dence, misrepresentation on the part 
of the Union. The arbitrator is con- 
vinced that . . . [the aggrieved] un- 
doubtedly misinterpreted and drew 
false inferences from some of the 
discussion had at the meeting. The 
evidence revealed that two persons, 
who were present at the meeting, did 
not sign any cards and that they are 
presently employed and are not mem- 
bers of the Union. The fact that no 
other person at the meeting appeared 
to be misled by statements, lends 
credence to the opinion that... [the 
aggrieved] was not misled by false 
representations made by the Union, 
but rather was misled by forming 
false conclusions in her own mind. 


“Turning to the last point at issue 
herein, the Employer contends that 
verbal agreement was had prior to 
signing of the agreement that the 
union security clause would not be 
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applicable to . [the aggrieved]. 
The Union denies any verbal agree- 
ment with respect to any specific 
individual. It appears to the arbi- 
trator that there is a complete stand- 
off on this point. To give effect to 
a verbal agreement of this nature 
would in effect operate in contradic- 
tion of the written contract. 


“To make such a finding, the arbi- 
trator would have to find by a pre- 
ponderance of the evidence that such 
an oral contract existed. A careful 
search of the record discloses but two 
equally contradictory statements on 
the subject, therefore the arbitrator 
must of necessity find that there 
was no meeting of the minds on this 
a 


Therefore, Mr. Mueller ruled that 
the aggrieved had to, as a condition 
of employment, maintain membership 
in good standing, including payment 
of back dues and that the company 
was in the future to enforce the main- 
tenance-of-membership clause. 


Discharge—Sleeping 


Had a company established as a fact 
that an employee had been sleeping 
on the job? 

Joseph M. Kiamon recently held in 
an arbitration award that a company’s 
“charge of sleeping while on duty has 
not in reality been established as a 
fact, and, therefore, we must find and 
hold that the discharge . . . was not 
for just cause.” 

The aggrieved was a driver of a 
mobile refueling truck. Just prior to 
the incident giving rise to the dis- 
charge, the company had started us- 
ing an underground refueling system. 
A company official testified that he 
had instructed the aggrieved, in view 
of the use of the new system, not to 
remain in his truck waiting for a call 
to refuel airplanes but to call into the 
office for other work assignments. At 
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the hearing the aggrieved testified 
that he was not aware of such an 
instruction. 


On the day in question, the ag- 
grieved’s supervisor testified that he 
had inspected the refueling trucks 
and had found the aggrieved “sitting in 
the last truck behind the steering wheel, 
slumped against the left hand door, 
head against window, with chin on 
chest, and eyes shut... .” The super- 
visor further said that he had in- 
spected the aggrieved’s truck ‘“ex- 
amining compartments on both sides 
and at the rear; that the heavy metal 
doors at the rear banged shut, and he 
hoped if... [the aggrieved] was not 
asieep, that this would cause him to 
come out of the cab; that ... [the 
aggrieved] did not move; that he was 
in the same position that he 
decided . . . [the aggrieved] was asleep; 
that it was not raining and the window 
permitted a clear, unobstructed view ; 
that the truck motor was not run- 


ning; and that as a Staff Assistant, 
he could impose no disciplinary ac- 
tion and reported the matter to... 
[the superintendent].” 

The aggrieved’s supervisor reported 
that he had returned in his car with 
the superintendent and had parked 


approximately five feet from the 
truck, and that.he and the superin- 
tendent had observed the aggrieved 
for two or three minutes, “that . 

[the aggrieved] was in the same posi- 
tion and appeared the same as he had 
observed him approximately 15 minutes 
earlier; that ... [the superintendent] 
instructed him to awaken .. . [the 
aggrieved] and tell him to report to 
... [the superintendent’s] office .. .; 
that he got out of his car and as he 
opened the left hand cab door of the 
truck ... [the aggrieved] would have 
fallen out had he not held the door 
from opening further; that ... [the 
aggrieved] opened his eyes with a 
startled expression and then smiled in 
what might be considered an em- 
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Unions have the major responsibility 
in solving . . . [the many difficult 
problems connected with arbitration 
of disputes]... . We ought not to 
contribute to loose talk of 
a nature likely to undermine the 
whole process. 

—aArthur J. Goldberg 





barassed manner ....” This testi- 
mony was corroborated by the testimony 
of the superintendent. 

The superintendent then said that 
the aggrieved was given the oppor- 
tunity, which was accepted, to volun- 
tarily resign. The superintendent 
said that he “did not know until the 
next morning that... [the aggrieved] 
had changed his mind and was not 
going to voluntarily resign, at which 
time ... [the aggrieved] would then 
have to be discharged.” The ag- 
grieved denied that he had agreed to 
resign. 

The union contended in its testi- 
mony that the day had not been a 
sunny one, but rather raw, cloudy 
and overcast. The aggrieved testified 
that he kept the motor of the truck 
running in order to warm up as he 
was chilled and also in order to be 
able to answer a call for gasoline in 
a refueling operation. The union 
called attention to the fact that there 
had been an important change in the 
procedure of refueling, which obvi- 
ously was more efficient, arguing that 
the aggrieved, while he may have 
received instructions, had not had an 
adequate opportunity to adjust him- 
self to the new procedure. The union 
urged that the aggrieved, in sitting in 
the truck waiting for a call for gaso- 
line service, was in reality following 
the older procedure with which he 
was more familiar. 

Mr. Klamon noted: “. . . [the ag- 
grieved] denied that when the door 
on the driver’s side of the truck was 
opened that he ‘gave’ or nearly fell 
out because he was asleep. On the 
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contrary ... [the aggrieved] and the 
Union contended this could and did 
happen because .. . [the aggrieved] 


was sitting in a position which placed 
part of his weight against the door.” 


The arbitrator also said: “The is- 
sue in this case turns upon an import- 
ant and controlling question of fact. 
Was ... [the aggrieved] asleep or 
was he not asleep? We cannot hold 
that . [the aggrieved] was not 
asleep, nor can we hold that the Com- 
pany is in error in so believing. We do 
say, however, that we cannot, as a 
matter of fact, find that . [the 
aggrieved] was asleep for the point 
has not been established as fact be- 
yond doubt. The circumstances, the 
natural inference, and the conclusion 
of the Company may be correct. How- 
ever, we cannot sustain discharge 
merely upon the basis of a reasonable 
inference, but only upon established 
fact. The aggrieved is clearly guilty 
of not having followed instructions of 
Supervision relative to the new pro- 
cedure of which he was fully advised, 


or relative to reporting by telephone 
or otherwise and requesting addi- 
tional or new assignments when he 
had caught up with his work and 
was, therefore, idle for the moment. 
... We have no choice but to hold 
that the charge of sleeping while on 
duty has not in reality been estab- 
lished as fact, and, therefore, we must 
find and hold that the discharge . . . 
was not for just cause. However, 
severe discipline is justified, for the 
entire incident would never have 
occurred had the aggrieved complied 
with the instructions of management 
and reported for another assignment 
immediately upon completing his 
previous work. Upon the receipt of 
this Award the Company will restore 
the aggrieved .. . to his job with all 
rights, including seniority, vacation, 
and other rights entirely unimpaired 
just as if he had been working con- 
tinuously, but with no back pay what- 
ever for the interim from the date 
of discharge to the date ... [he] is 
restored to his job.” 





ECONOMIC STRIKERS’ VOTING RIGHTS—Continued from page 110 





in the particular labor dispute.” Since 
such a striker has lost his status as 
an employee, will the Board allow 
him to vote? 


Strikers Not Recalled 
Due to Lack of Business 


Another phase of the problem ap- 
parently overlooked by Congress but 
which may haunt the Board concerns 
those strikers, even if not replaced, 
who do not have a reasonable expec- 
tancy of being recalled in the near 
future because of lack of business. 
Such strikers literally ‘are not en- 
titled to reinstatement” within the 
meaning of the amended 9(c)(3). 
But will the Board permit them to 


Economic Strikers’ Voting Rights 


Under the Taft-Hartley Act 
the Board denied such strikers the 
right to vote. (Plastic Molding Cor- 
poration, 112 NLRB 179; Cuttingham 
Buick, Inc., 112 NLRB 386.) Whether 
such strikers will become eligible to 
vote under the 1959 amendment may 
depend upon whether the Board will 
apply the Plastic Molding principle to 
them. 


vote? 


Closely allied to this proble is 
the question of whether a position ex- 
ists because of its permanent discon- 
tinuance for economic reasons. (See 
Pipe Machinery, cited above.) This 
need not detain us at this point, for 
it presents no more than a question 
of fact. But the legal question cen- 
ters around the problem of deciding 
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whether such discontinuance causes 
a striker to lose his franchise. Con- 
gress has set no guidelines. The 
Board must decide, in the light of 
past practices and other relevant ma- 
terials, whether a striker may vote 
after his job has been abolished for 
economic reasons. If the Board de- 
termines that a job eliminated for 
economic reasons disfranchises a 
striker, the further question will arise 
as to what constitutes economic rea- 
sons. It would seem that not only 
loss of business is economic but, also, 
that. changes in operating methods 
may be economic. In Meridian Plas- 
tics, Inc., 108 NLRB 203, for example, 
subcontracting the work of the strik- 
ers was held to have constituted an 
economic elimination of jobs, which 
rendered the strikers affected ineligi- 
ble to vote. 


Minor Problems 


A few minor problems may be 
grouped together for summary dis- 


cussion: 


If a striker obtains permanent em- 
ployment elsewhere, may he vote in 
an election of employees of his former 
employer while the strike still persists? 
Under Taft-Hartley such strikers could 
not vote. (Belmont Smelting & Re- 
fining, cited above; Union Manufac- 
turing Company, 102 NLRB 1626.) 


Will a replacement be permitted 
to vote if he was hired after the re- 
fusal of an unconditional application 
by a striker to return? In the past, 
the Board has not permitted such 
replacements to vote. (Columbia Pic- 
tures, cited above.) 


Is a strike considered economic 
when prohibited by Section 8(b)(4) 
(D), that is, a strike in aid of a juris- 
dictional dispute? Columbia Pictures 
seems to think it is economic. 


Must a state-conducted election, 
which the Board sometimes recog- 
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nizes (see T. H. Products Company, 
113 NLRB 1246), conform to the 
amended Section 9(c)(3) to be ac- 
corded validity by the Board? 


How Will Questions of Fact 
Be Decided? 


Finally, a serious procedural prob- 
lem must be surmounted. How will 
questions of fact be decided—by evi- 
dence introduced at the representation 
hearing or at the time of disposing 
of challenges following the hearing? 
In the past, the Board has permitted 
all factual aspects concerning the vot- 
ing eligibility of economic strikers 
and their replacements to be fully 
developed at the hearing of a repre- 
sentation case. In such cases, the 
Board made findings on eligibility 
upon the record made at the hearing 
and did not permit the strikers and 
replacements to vote under challenge. 
(Mastic Tile Corporation of America, 
122 NLRB, No. 178; Belmont Smelt- 
ing & Refining, cited above.) But if 
the facts have not been developed at 
the hearing, it has been customary to 
allow both strikers and replacements 
to vote subject to challenge, leaving 
resolution of eligibility questions to 
the investigation of challenged ballots 
after the election. (Pipe Machinery 
Company, 76 NLRB 247.) 


Whether the Board will adopt one 
or the other of the above procedures, 
or leave it to the parties to pursue 
either, cannot be predicted. But it 
would seem that both avenues may 
be open, in which case the parties 
will decide at what stage of the pro- 
ceeding to introduce evidence on 
eligibility. 

From the foregoing it seems rea- 
sonable to conclude that the new 
Section 9(c)(3) is loaded with am- 
biguities and that many of them may 
not be rendered certain until Board 
decisions in litigated cases have been 
issued. [The End] 
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In Future Issues... 


Managers Should Manage-—Managers who complain that unions 
have invaded their right to manage or who feel that unions have 
thwarted them in their job have themselves to blame. So holds an 
article which we have scheduled for early publication. These managers 
should recognize the fact that unions want management to take the 
responsibility of managing. The author states that unions are pri- 
marily defense organizations and that they need management to 
initiate action. When each of the protagonists is defined accurately 
and each acts within the areas in which it is intended by their very 
nature that they act, a smooth industrial relationship comes into being. 
Trouble brews when management fails to manage and unions fail to 
act as defense organizations and when one arrogates to itself some of 
the prerogatives of the other. 


Unions and Antitrust Law.—At page 104 we report a decision this 
month in which the Jewel Tea Company filed an antitrust action 
against a union. The combination of power is often cited to us as a 
monopoly, which is permissible without sanction in spite of the Sher- 
man Antitrust Act, which was aimed at such combinations of power. 
If the Sherman Act was designed to regulate trade, it was not de- 
signed to regulate employer-employee relations. The Jewel Tea case 
highlights this in that the unions were attempting to regulate hours 
of the stores in which meat could be sold under the guise of regulating 
the hours which the butchers worked. A scheduled article for next 
month explains the Sherman Act and explains that placing unions 
categorically under the antitrust laws may not be the answer to the 
problem sought to be solved. That problem, the author says, is one 
of equating the power of employer groups with the power of industry- 
wide bargaining. 


Fact-Finding Boards.—Like Mark Twain’s weather, everyone has 
been recently discussing the steel strike ; unlike Mark Twain’s people, 
somebody did something about it. Credit is given to many: the steel 
companies, the unions, Vice President Nixon, Secretary of Labor 
Mitchell and fact-finding boards. The fact-finding board is not a 
recent innovation for intervening in critical disputes. The origin of 
the idea of using fact-finding boards stems from attempts of early 
state railroad commissions to cope with serious railroad work stop- 
pages in the 1870’s. Many times since, in various places in the country, 
fact-finding boards have intervened to settle a dispute. Impetus was 
given to this agency by President Theodore Roosevelt, who was 
plagued with a coal strike. However, that fact-finding board could 
not claim that it settled the strike. The shadow of the recent steel 
strike makes a coming discussion of the evolution of fact-finding 
boards in labor disputes a timely and interesting one. 
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